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PREFACE. 



Having had occasion^ in the course of practice, 
to consider one or two points arising on the sub« 
ject of Partition^ I Ibund the law. applicable to 
those points much scattered in the books. It oc-^ 
curred to me, therefore^ that as a work analyzing 
&e general law of Partition Would have greatly 
assisted my own researches^ it might not perhaps 

be deemed useless by the Pxofessjon at large* 

« 

My idea, however, was to lave attempted a 
mcMre extended production than the present. I 
meant to have introduced the Law of Partition by a 
previous discussion of that relating to the different 
species of Co-tenancy in consequence of which 
Partition is necessary ; which, in fact, would be 
treating^ to a certain extent^ of the quality of 
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IV PREFACE. 

Estfites. But I soon found that this was enter- 
ing into too large a field of investigation. Besides^ 
I afterwards understood^ that Mr. Preston was re- 
publishing his invaluable Essay on the quantity 
and quality of Estates; and I was then immediately 
decided in the course I should adopt. The pre- 
sent Work, therefore, is simply what it professes 
to be, — a Treatise on Partition ; and the Student 
or Practitioner, who may happen to refer to it, is 
presumed to be already acquainted with the nature 
and qualities of th6 several kinds of Co-tenancy. 

I hk\e not even entered into an historical detail 
of the origin and process of the law respecting 
partible descents. This is an employment rather 
for the antiquarian than the practical lawyer ; and 
18 the more unnecessary, as the learning has al- 
ready been amply and scientificaUy discussed m 
several publications. 

It will be ako observed, that I have either 
tom^hed Very slightly, or not at all, oh sdverol 
of the points relating to Partition, which, ne^ 
l^ertbeless, are copiously discussed in the hooka. 
My reason was, becaiise the learning on the sub- 
j^t is eithe): obs^te ; or eke, as to practical p<sr- 
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PEEFiCiB. > 

pa«eS| loay ce^^ua}y be so considered. For ia^ 
stance^ a Partition by Judgment is mentioned ia 
the books^ independently of that on the Writ de 
fjptrtUionefaciendd, viz. where in an Assupe, by a 

4 

parcener or joint-tenant against his coBipanioa, 
ibe jn^ment wgs^ that the demandant should hold 
in severalty. (See 6 Co. 13, Morrice's c^se, Co. 
JUt 167. ^. Vin, Abr. Partition E. <2J) But as it 
seems a disputable point whether the ju(%meat 
qui he oiaiatained on principle; and as^ at all 
events, this cannot be ranked among the direct 
modes of making Partition ; I have not thought 
it necessary to allude to the subject. 

Again^-^there was a writ of partition issuing 
?nt of Chancery, which applied where land held 
of the kmg in capile descended to co-parceners; 
but this species of partition, being a mere inci* 
dent to livery> and therefore 4pf course abolished 
by the stat. 12 Cha. II. c. 24. has become ex- 
clusively an object for historical or antiquarian 
contemplation. If, indeed, a particular enquiq 
into these modes of partition would throw aaj 
light on those modes which are or may |>6 now 
resorted to, I «hou|d cheerfiilly bwe ^ent^€d 
ifxm' the task; but I cannot conceive i^. this. 
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^ fttfjr otlnir practical akiVanfoge, Wo\iM be gakiel 
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If It sight of this work should fhdine any to 
ftihk; that ati unreasonable interval fms ekf^seff 
between its first ' announcement and iti^ publtca-^ 
tloh; my apology must be, that more immediate 
profeissiona! duties have, more than orice, intef^ 
rnpted its progress for several months togetfifirjf 
aiid I xvouM also fain refer to the 'same ciretfrii4> 
stknce^ as an excuse for whatever inadv'ertebtgi^ 
itiiay be found in its matter, and whatever unsfiHi!^ 
fuhiess in its execution. Added to this, my remote 
situation from the metropolis has debarred me fibm 
that constant opportunity of access to the W)iu^ 
ties of the Inns of court and other meamf df 
infomtatioh, which every young legal auth6^ 
deems almost an indispensable help to his 116^ 
derikkiiig/ andfor which his private library, how- 
ever ample, forms a poor substitute. 
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It may be well, perhaps, in this place to ap- 
prise the reader, that a paragraph (respecting the 
validity of partitions which do not, in point of 






dsmtiioi^ ^mSmce the whole estate oi iotcfeet 
of the parties thereto) is by mistake omitted in 
the text. For^ as persons are allowed for their 
0WIV i^ODrYenience to bind themselves^ by any l^tnd 
ftf stipnUtion not contrary to law^ a partition k 
gpod^ although not commensurate with the tifQOf 
of ^^ estate ;^ it may be partial in this respect^ 
]^r instance^ co-tenants in fee simple may make 
a<)partition daring their lives^ or for a term, of 
Iffff^. ^ > (3ee EitsB. ^at. Bre^. 62. lu 7 Bac.j Abr • 
|^«) And by the same rule tenants for life oi^ 
jl^^ may make partition for still shorter p^iod^^ 

ar^^^t these temporary partitions are only alloMred 
1^. the law as the consequence of the mutual 
l^nyeQt an^arrangement of the parties^ and not 
p the compulsory modes of partition by i^trrit 
or bm in equity. 
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CHAPTER I. 



INTRODUCTORY OBSERTATIOMS, 



The Partition of which I propose to treat, 
is a diyision of lands or tenements, by co-par- 
ceners, joint-tenants, or tenants in common, so as 
to put an end to the co-tenancy, and to vest in 
each person a sole estate in a specific purparty, 
or allotment of the lands or tenements. Partition, 
in its primitive and technical import, signified such 
a division by coparceners or co-heirs of lands 
which had descended by common law, or by cus- 
tom ; and the books, when they speak of partition 
generally, and without alluding to the^ particular 
species of undivided estate in the parties making it, 
appear invariably to mean a division by coparce- 
ners, — a circumstance which the Student will find 
it necessary to keep in mind, while investigat- 
ing t||e subject. 

But, for reasons which will appear in the course 

B 



2 INTRODUCTORY OBSERVATIONS. 

of our enquiry^ the term has long since become 
equally applicable to a division of lands by joint- 
tenants^ or tenants in common. 

This partition may be either conventional, where 
the parties voluntarily agree tp accomplish it ; or 
comptdsori/, where one or more of them resort 
to the aid of a Court of Law or Equity^ for the 
purpose. The mode of compelling partition at 
law is by Writ de partUione faciendL In equity, 
by Bill. We shall consider these several modes of 
partition in order, and afterwards notice in what 
cases it is necessary to perfect the partition by con- 
veyances or assurances ; and likewise enquire into 
the effect and incidents of partition in general. 



CHAP. II. 



OF PARTITION BY CONSENT OF THE PARTIES. 



SECT. I. 



What ^ectea of Property may be the subject of 
Partition; and as to the mode of dividing it, and 
the arrangement and choice of the different 
Shares. 



V 



JLiANDS (taking the word in its general and 
legal signification) may be divided between co^ 
parceners^ joint-tenants^ and tenants in common. 

A house^ or castle of habitation for private use^ 
may be divided by chambers and rooms^ if the 
parties are desirous of so dividing it. (a) But a 
castle that is used for the necessary defence of the 
realm shall not be divided between coparceners^ 
because it is pro bono publico, et pro di^nsione 
regni. (6) 

(a) Co. Litt. 165. (a) 

(6) Bract, lib* 3. fo. 76. Flet. lib. 6. c. 9. Co« litt 
165. (a) 

b2 



* OF PARTITION 

We shall see hereafter, in the heads which treat 
of compulsory partition, that a division of any pro- 
perty, capable of division, will be enforced, al- 
though it should be attended with the most incon- 
venient consequences, and although the value of 
the property so much depends on its entireness, 
that its division would materially lessen that value. 
It seems scarcely necessary to observe here, that, 
of course, the parties may make any arrangement 
they may agree upon by way of voluntary par- 
tition, however inconvenient, and however ill 
Hdapted the property may seem to be the subject 
of division. 

But there may be a partition in effect, and so as 
to give to each parcener a species of enjoyment 
in severalty, without any division of the land. 

r 

For instance, if an agreement be made between 
coparceners, that the one shall have and occupy the 
land from Easter until the Ist of August only, in 
severalty, and that the other shall have and occupy 
the land from the 1st of August until Easter, year- 
ly, to them and their heirs ; this is a good parti- 
tion. Also, if two coparceners have two manors 
by descent, and they make partition that the one 
shall have the one . manor for one year or longer, 
and the other the other manor for a similar period^ 
altemis vicibus^ to them and their lieirs, this is a 
good partition. In this case, each coparcener has 
an estate of inheritance, and not a mere chattel 



BY CONSfiKT OF THE PARTIES. 5 

interest^ although they have the occupation by 
turns for a certain term of years, (c) 

If there ai-e several coparceners of a manor^ who 
make partition^ and part of the demesnes and ser- 
vices are allotted toeach^ it has been said, that each 
shall have a manor and Court Baron within her pur- 
party, because each is in by act of law : and this sub- 
sequently to and notwithstanding thestat. ISEdw. 1. 
Westm. 3. called the stat. of Quia Emptores. (d) 

But though the manor might have been divided, 
the tenancy could not have been so. As if a tenant 
held by rent and certain other services, and the co- 
parceners, on partition, apportioned the rent and 
services, neither could have avowed without the 
other, (e) With respect to joint-tenants, it is isaid 
that if, on partition between them, part of the de** 
mesnes and services is allotted to ei^ch, yet each 
shall not have a manor and keep several courts, a9 
in the case of parceners, but must together keep 
one court; for joint-tenants came in by purchase, 
and by their own act. (/) And, on the whole, it 

(c) Co. Lite. 4. a. 167. a. F. N. B. 62. 1. Infra, Chapter oa 
Effect, &c« of Partition. 

(d) DaTis 61. 2 RoU. 122. I. 15. 6 Rep. 64. Cto. Elk. 
39. Morris ?• Smith* 

(e) Mich. 17 Edw. 3. pi. 102. f. 72. b. See 1 Watk. on 
Copyholds, 15. 

(/) Morris v. Smith and another, Cro. Elis. 39. per Periami 
J. 1 Leon. 27. S. C. 
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should seem that^ by the act of the party^ a manor 
can neither be divided^ so as to make several 
roanorsj nor can the courts of the same manor be 
divided by granting the freehold and inheritance 
of all the copyholds to a stranger in fee. How- 
ever^ these points are by no means clearly settled 
by the authorities, (g) 

On a partition between two coparceners of a 
manor, the services may be allotted to one, and 
the demesnes to the other: but the manor is 
thereby suspended, and the demesnes are severed 
from it. (A) 

In general, actual partition cannot, of course, be 
made of things which are in their nature entire ; 
yet it may be made in effect. For where the thing 
and the profits are the same, a partition of the pro* 
fits is a partition of the thing. For instance, though 
an advowson is in itself entire, and a partition 
could not make two advowsons out of one, yet it 
may be divided so that the parceners, &c. may pre- 

(g) Gilb. Ten. 210. Harris and another t. NkhoUy Cro. 
Eliz. 19. MorHs t. Smiih and anaihery ib. 38. Marsh and 
SrnUhj 1 LeoD. 36. Cro. Eiiz. 300. Netde t. Jackson^ 4 Co. 
26. 6 Co. 63. Vto. Abr. Manor (6), finch's case^ 6 Co. 63. 
Murrel and SmUhy 4 Co. 34. Cro. Eliz. U% Soe Cro. Eliz. 
102. 443. 1 Watk. Cop. 17. And see more fully on this sub- 
ject tnfrOy Chapter on the Effect, &c. of Partition. 

<&)&▼. 113. 6 Co. 24. 2 RoU. Abr. 122. Manor (F.) pi. 
3. and (H.) 
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sent by turns, (i) However, such a partition by 
coparceners was held to be only a partition of the 
presentBftion ; for the advowson continued in co- 
parcenary, and they must all have joined after such 
partition in a writ of right of advowson. (k) But 
since thestat. of 7 Ann, c. 18. their joining dqes not 
seem necessary, because by that statute where par- 
tion is made to present by turns, each shall be 
seised of a separate estate. (I) 

A rent charge is entire and against common 
right, yet it may be divided between coparceners ; 
and by act in law the tenant of the land is subject 
to several distresses, and partition may be made 
before seisin of the rent, (tn) 

A reversion may be divided; so that one shall 
have the reversion of so many acres, and the other 
the reyersion of other acres, (n) 

A corrody certain may also be divided between 
parceners, (a) 

But reasonable estovers appendant to a free- 

(i) Co. Litt. 164. 6, 1 Rep« 87. Bish^ of Salisburi/ v. 
PhiUipSy I Salk* 43. Carth. 505. 1 Lord Raym. 535. 
(Jfc) % RoU. Abr. ^bb. 1 Co. 87- a. 
(0 Cited infra^ Chapter on Effect of Partition. 
(m) Co. Litt. 164. b. ^ 

(«) F. N. B. 62. D. 
(o) Co. Litt. 164. b. 
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hold^ as housebote^ haybote^ &c. are so entire^ that 
they shall not be divided between coparceners. So 
if a corrody uncertain be granted to a man and his 
heirs^ and he has issue several daughters^ the cor^ 
rody shall not be divided between them, (p) 

Homage and fealty cannot be divided between 
coparceners ; (q) nor can a piscary uncertain^ or a 
common sans nombre, for that would be a charge 
to the tenant of the soil ; and a partition would 
multiply the interest originally granted^ and be a 
hardship on the grantor^ never contemplated by 
him. (r) 

Lord Mountjay, seised of the manor of C. in fee, 
did by deed indented aUd inroUed bargain and 
sell the same to Browne iii fee^ in which indenture 
was contained a clause amounting to a grant by 
Browne of an interest and inheritance to Lard 
Mountjoy, to dig for ore in the lands (which were 
great wastes) parcel of the said manor^ and to dig 
turf also for the making of alum. And it was re-* 
solved by all the judges, that Lord Mountjoy 
might assign his whole interest to any one, two, 
or more : but then, if there were two or more, 
they could make no division of it, but work to- 
gether with one stock ; neither could Lord MotmU 

ip) Co. litt. 164. b. 

(9) Co. Litt. 67. b. 164» b. Dav. 61. b. 

(r) Co. Lilt* 140. a. 164.^. 
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joy assign his interest in any part of the waste to 
one or more^ for that might work a prejudice and a 
surcharge to the tenant of the land ; and^ therefore, 
if such an uncertain inheritance descends to two 
coparceners, it cannot be divided between them.(s) 

It may be enquired then, what shall become of 
these indivisible inheritances? It appears in the 
books, that, regularly, the eldest shall have the rea« 
sonable estovers, common^ piscary, corrody uncer- 
tain, &c. and the rest shall have a contribution, 
that is, an allowance of the value in some other of the 
inheritance. But if the common ancestor left no 
other inheritance, then the coparceners shall have 
the uncertain estovers, piscary or common, for a cer- 
tain time by turns ; wherfeby no prejudice can grow 
to the owner of the soil. Or, in case of the piscary^ 
the one may have one fish, and the other the second, 
&c. : or the one may have the first draughty and the 
other the second draught, &c. And if it be of a 
park or a mill, the profits may also be divided in a 
similar manner, as the one to have the first beast^ 
and the other the second^ &c. ; and the one to have 
the mill for a time, and the other for a like time; 
or the one to have one toll-dish, and the other the 
second, &c. (f) 

It will be seen, when we come to treat of parti- 

(t) Co. Litt. 164. h. But see Hargr. note (1) to 165. {a). 
(0 Co. Litt. 165. a. As to the mUly see F. N. B. 02. (F.) 
Vin. Abr. Partition (B.) 
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lion^ with reference to the interests and personal 
ability of the parties^ that it is frequently, necessary 
to the permanent validity of the partition^ that the 
allotments should be equal. On this pointy it may 
be here observed, that a partition that shall bind 
on account of its equality must not only be founded 
on an equality in the value of the lands^ but also 
on an equality of advantage and profit^ redounding 
from each share to the several owners ; as if one 
share be incumbered with an assise^ from which 
the other is free ; though each share be equal in 
its intrinsic value^ yet the partition is not equal ; ' 
for the expence of managing the assise from which 
the other is free^ which is a real action^ and there- 
fore dilatory and expensive, may eat up the whole 
profits of that part which it incumbers, and so make 
the partition unequal, (u) So if the one part is con* 
venient to the one, and the other part lies in a place 
inconvenient to the other, this is not equaL though 
the land be of equal value, (x) 

The dignity of an earldom may descend to an 
only daughter, as well as any other inheritance. 
3ut if there are several daughters, then though the 
po88e9$i(m8 of the earldom shall, like qther lands^ 
be divided among them, yet the dignity itself shall 
return to the king, who may confer it on which 
daughter he pleases. And this has been the usage 

(ti) 2 RoU. Abr. 256. 7 Bac. Abr. 698. 
(a;) ViD. Abr. Par4UioD, (F.> and authorities cited* And see 
fpfiray Chap. III. Sect. I. and Chap. IV. Sect. II. 
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sime the conquest^ as it is said. And no partition 
can be made of it between the daughters^ because it 
is not partible in its own nature ; for that would be 
to make several dignities out of one^ contrary to 
the grant. And the eldest alone cannot have it^ 
because all make but one heir. Therefore, to pre- 
vent disputes^ it returns to the crown from whence 
it proceeded, (y) 

But there was formerly held to be a difference 
between a dignity^ or name of nobility^ and an of- 
fice of honour. For if a man held a manor of the 
king^ to be high constable of England^ and died 
leaving issue two daughters ; the husband of the 
eldest daughter should execute the office alone, 
and before marriage it should be exercised by 
some sufficient deputy, {z) 

But in a contest respecting the office of great 
chamberlain^ which arose in consequence of the duke 
of Ancaster leaving two sisters^ his co-heiresses^ 
(one of whom was married)^ the then attorney-ge- 
neral made a report, conformably to the doctrine 
stated by Coke, as to the office of high constable; 
y^t it afterwards coming before the House of Lords^ 

(ff) Co. Litt. 165. a. Hargr. notes and authorities there cited. 
GolHos 1*75. Lords' Jonrn. t. 535. 2 Roll. Abr. 254, contr. 
where it Is assumed that the daughters might be coparceners 
of the dignUy itself. 

{z) Duke of Buckingham's case, Dyer 285. Kelw, 170* b. 
Co. Lit. 165. a. 2 
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the judges declared it to be their opinion, that the 
office belonged to both sisters ; that the hasband 
of the eldest was not of right entitled to execute it ; 
and that both sisters might execute it by deputy 
to be appointed by them, (a) 

There are various ways of effecting an equality 
of benefit on a partition^ independently of an equal 
division of the property itself. For instance, if 
two messuages descend to two parceners, and they 
are of unequal value; then, to prevent the inconve- 
nient necessity of dividing either of them by rooms 
and chambers, one messuage may be allotted to 
each of the parceners, and she who has the more 
valuable messuage may pay a sum in gross to her 
companion ; and this is like celling so much of her 
part. (6) Or she may pay a yearly rent in fee, is- 
suing out of the same messuage, or any other tene- 
ments, to her coparcener, and thus equalize the 
annual value of the messuages, (c) And such rent 
is not rent service, but a rent charge, which by im- 
plication of law is distrainable%r of common right, 
without aid of any clause of distress, {d) 

I shall have . occasion hereafter, in the heads 
which treat of the instruments necessary for per- 

' (a) See Journ. Dom. Proc. 25 May, 1781. Hargr. note 9. 
Co. Lit. }6B.a. 

(b) See 1 Vera. 133. 

(c) Clarendon t. Hornsby^ 1 P. W. 446. Injra. Chap. Ill* 
{d) Litt. s. 251, 252, 253. and commentarj. 
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fecting a partition^ and of the effect, &c. of parti- 
tion, to consider how a rent for owelty of partition 
may. be granted^ and its nature. 

A joint tenant, upon owelty of partition, may, if 
he thinks proper, accept of a contingent uncertain 
advantage, where one share of the lands, as divided, 
is of superior value to the other ; as where the 
person who had the less .valuable moiety, by way of 
compensation or recompence was to pay no taxes 
whatsoever ; and^ though he might be disappointed 
in his expectations from this contingency^ yet that 
would not vacate the agreement, even in equity, (e) 

Littleton enumerates several methods of ar- 
ranging and choosing the shares, on %'ipartition 
by coparceners. 

The first is, where they simply agree among 
themselves to divide the lands in a certain manner, 
in severalty^ and that each shall have a determinate 
Part.(/) 

The second is, where they choose. certain friends 
to make partition of the lands er tenements, in 
which case the eldest sister shall choose first, and 
then the next, and so on, according to tiieir senio- 
rity, unless it be otherwise agreed between them. 



(e) Irelandy. Riale, 1 Atk. 541 • 
(/) Idtt. s. 243. 
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For by mutual Bgreement they may waive such 
right of primer election^ and arrange the property' 
of the shares when divided^ among themselves, (g) 

The part whkh the eldest takes by virtue of her 
seniority is called enitia pars, or the part of the 
eldest ; and is a privilege merely personal : for if 
the eldest sister be dead^ her issue shall not choose 
firsts but the next sister; nor shall an assignee 
have the benefit of it. So that it differs from a 
privilege, which the law gives to the eldest, with- 
out her own act or agreement. It is in fact only an 
honorary respect paid to age, among those who are 
in other respects equal, (h) 

The third is, where it is agreed that the eldest 
sister shall make partition, in which case she shall 
choose last;, according to the well known rule of 
law, established for the prevention of partiality, 
cujus est divisio alterius est electio. (i) 

Fourthly, partition by lots, the proceedings in 

(g) Lit* s* 244. 

(A) See Co. Litt. 166. b. 186. b. 2 Mel. 365. 2 Roll. Hhr. 
346. Cro. Eliz. 18. Kelw. 1. o. 49. a. % And* 21. 1 Yes. 
340., where the reader may^ if he pleases, trace the difference 
between a priyilege arising on the act of the parties, and oi^ 
gtyen by act of law, independently of their own. — ^A difference^ 
which, as he will find, does not in erery respect seem to be 
clearly established by the authorities. 

(0 Litt. s. 244. 
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\yhich^ according to Littleton^ are as follows: — 
after partition^ each separate part of the land is 
written on a little scroll^ and that is covered with 
wax in form of a ball^ so that the scroll cannot be 
seen ; and then all the balls are pat into a bat^ to 
be kept in the hands of an indifferent person; after 
which , the eldest daughter draws firsts and the rest 
according to their seniority ; and this is a binding 
partition ^( At) 

The division by lot seems very ancient^ iand is 
clearly mentioned in the Old Testament. {I) 

It may be here observed^ that there may be a 
partial partition. For instance^ when there are 
three parceners^ and the youngest is desirous of 
having partition^ but the other two refuse. If a 
proper part be allotted to the youngest sister iti 
severalty^ such partition will be good; and the 
other two will hold the residue in coparcenary^ and 
may divide when they please. But this is not al- 
lowed in the compulsory partition by writ, (m) 

(k) Litt. s. 246. There are some precedents in BridgmaiTy 
Woody &c. expressly referring to ibis mode. 
(0 Numb. xxTi. 54, 56. xxxiii. v. 54. 
(»i) Litt. s. 276. 
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SECT. 11. 

Of Agreements for a Partition. 

WHERE estates are held in joint-tenancy it is 
obvious that^ ihejusaccrescendi, and the consequent 
uncertainty how soon by the death of one of the parties 
the entirety may be vested in the survivor^ render 
it highly important^ either that the joint-tenancy 
should be severed^ or that a partition should be 
effected, during their lives. Where by any means 
a delay may arise in the making of a legal parti^ 
tion,^ an agreement for that purpose should be 
entered into, which in equity will, it seems, se- 
cure the enjoyment of the lands in severalty, as 
agreed upon, free frorai the right of survivor- 
ship, (a) And therefore, although, after the agree- 
ment, and before actual partition, either of the par- 
ties should die, yet the survivor would be considei«ed 
as trustee for the heir as far as respects the lands 
agreed to be allotted to the deceased joint-te- 
nant. There is a passage indeed in Blackstone's 
Commentaries, (6) which at first sight is calculated 
to mislead on this subject. It is there stated, with- 
out any qualification, that if joint-tenants agree to 
part their lands, and hold them in severalty, they 

* This subject will be fully considered in a future Chapter. 
(a) Vide Brown y. Rmndky 3 Yes. jun. 256. 
{b) Vol. II. p. 185. 
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are no longer joint-tenants, and the right of sur^ 
vivorship is destroyed. But this is merely a gene- 
ral hasty expression^ and the learned commentator 
is to be understood as referring to an actual parti- 
tion between joint-tenants ; otherwise the passage 
would be totally inconsistent with that in page 323 
of the same book, which I shall have occasion to 
consider in the chapter on the conveyances or as« 
surances necessary for perfecting a partition. 

It may be here observed, that an agreement for 
partition must be fair and reasonable, in reference 
to the respective interests of the parties, and the 
«aros to be given for equality ; for^ if grossly un- 
just, it will be set aside in equity, (c) 



IF joint-tenants or tenants in common sub- 
mit the partition to the award of an arbitrator, 
tbeUj though the land itself, of course, cannot pass 
by the mere operation of such award, so as to vest 
iHf in severalty in the parties; yet the arbitrator 
may order them to perfect the partition by mutual 
conveyances. 

It has, indeed, been said, that partition cannot 
b^ made by award, {e2) since a freehold cannot 
pa$s without livery : but this position must l^e 

(e) See Tristem t. Me^uishy 3 Eq. Cm. Abr. 66. pL 4, 
<cO Rol. Arbit. A. 3. 
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understood as referring^ to the actual operation of 
the award itself. In a subsequent case^ where the 
parties to the submission were joint-tenants^ (e) 
they were ordered to make partition by mutual 
conveyances^ and no objection was taken that the 
arbitrator had, in making such order^ exceeded his 
authority. 

Indeed^ there is a case where several tenanls in 
common covenanted by deed to submit to the 
Bward of certain arbitrators, concerning the parti- 
tion of the land in question. The awa#d was 
made, allotting the premises in severalty among 
the owners. But there was no direction that any 
mutual conveyances should be made. The award 
was objected to, on this ground, as defective ; to 
which it was answered, that it wi^s in itself a com- 
plete partition, and that it sufficiently vested the 
estates and interests in the respective parties, with- 
out any farther conveyance. But it was held, that 
the award was incomplete, and not good, on the 
ground that a conveyance is necessary among te- 
nants in common. (/) 

This decision is perfectly consonant with the 
principles and authorities hereafter noticed, in the 
chapter above referred to, and is not.unimportant, 
as bearing on practice. I have reason to know> that 



(e) Knight r. Burton^ 6 Mod. 231. 
(/) Johmon t. Wition^ WiUss MS, 
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in many imitances^ where several per/stons have beiea 
entitled to lands^ as tenants in common^ in fee, or 
have been proprietors of waste grounds, in respect 
of different farms^ &c. of which they were seised in 
fee ; the only steps taken/ for the purpose of ef- 
fectiD{§^a partition^ have been, to enter into a deed 
of covenant, to refer the partition and allotment to 
the arbitration of some indifferent person : and then 
it was taken for granted, that his award completed 
the title of each individual to his purparty. 

However, it is clear that at law the parties are 
still seised as tenants in common; and where a 
title so circumstanced comes before the jH-acti^ 
tioner*s notice, and a conveyance from the former 
co-tenants cannot be procured, without great dif- 
ficulty ; perhaps the best plan to be recommended 
is, that a feoffment should be made by the proprier 
tor, and a fine levied, for the purpose of gaining 
a tortious freehold, and perfecting the title by non* 
claim. 



I conclude this chapter, it may not be 
irrelevant to observe, that equity has sometimes 
decreed that a partition by parol, even by tenants 
in tail, shall bind the issue, on the ground of their 
being in possession of the lands which came in re- 
compence. (g) 



(i) See 2 Vern. 9Mr 

c2 



20 or PARTITIOIC. 

It seems also^ that a parol agreement for par^ 
tition by joint-tenants in fee^ if in part executed, 
and long acquiesced in^ will be enforced in 
equity. (A) 

So also^ where there were two tenants in com- 
mon^ axid one was an infant^ and his guardian 
joined with the other tenants in common^ in mak- 
ing partition by parol ; and the infant^ after attain- 
ing the age of twenty-one^ granted leases of the 
entirety of his allotment^ and acquiesced for seven- 
teen years^ and afterwards filed a bill for partition: 
Lord Manners refused to decree one, on the ground 
that the plaintiff by his own acts had ratified the 
partition already made ; and thaC the acquiescence, 
as well as certain improvements made by the 
lessees of the other tenant in common^ on the faith 
of their title being in severalty^ raised an equity, 
which would stop the court from interposing to 
disturb what had been done. And that the plaintiff, 
therefore^ had no right to more than a conveyance^ 
in pursuance of the partition already made, (i) 

(h) Ireland t. RUUey 1 Atk. ^41. And tee 1 Vern* 479« 
(i) WhaUy t. DamM^ % Sch. ind Lefr. 367. 
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SECT. III. 



or TBK pjnnis to j pjBTmoir. 



] . — In respect of Personal Qfud^cation. 

IF parcenen^ seised in fee-simple^ marry^ and 
they and their husbands make an equal and fair 
partition in value^ it will be binding on the wives 
and their heirs ; and the reason of this is^ because 
the husbands and wives are compellable at common 
law to make partition ; and that which they are 
compellable to do in this case by law^ they may do 
by agreement^ without process of law. (a) But it 
is expressly stated^ that the wife must be a party to 
the partition. (6) 

So a coparcener and her husband may grant a 
rent for equality of partition out of her part ; and 
the partition being etpial, it shall charge such part 
for ever, (c) 

But if the partition be unequal, though it shall 

(a) liXU %. 267. Co. Litt. 171. a. 
(6) Co. Litt. 170.6. 171. a. 
(e) Co. Litt. 160. 6. 
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be good during the lives of the husbands, yet the 
woman who has the lesser part may defeat the par-* 
tition^ by entry^ after her husband's death. In this 
case^ the partition is not actually void^ but voidable; 
for if^ after the husband's decease^ the wife enters 
into the unequal part^ and agrees to it^ this shall 
bind her. {d) And it may be observed^ that when a 
partition is defeated for inequality^ it shall not be 
defeated for the surplusage only^ but in toto. (e) 
And with respect to the necessity of equality of 
division, the partitioft by agreement differs ttom 
that by Writ (/) 

If the annual value of the purparties is equsll at 
the time of the partition^ and afterwards becomes 
unequal by any nfiatter rabsequent^ as by sttrround«> 
ing, ill husbandry, &c. yet the partition remains 
good, (g) 

A decision was made by Lord Hardwicke, which 
has been generally supposed to militate against 
the above doctrine, as to the validity of a parti- 
tion made by husbands and wives. The case vras 
as follows : — 

Mary Jackson and Susan Jackson, two co-heirs 

<<0 Litt eu 256* Co. Litt. 166. a. 170. b. See F. N. B. 
62. F. 
(e) , Co. Litt. 170. ft. 
, (/) Co. Litt. 171. 0. Infroy Chap. IIL 
(ir) Co. Litt, 171. a. 
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of tapybold premises^ i;vho had 1been admitted ac- 
cordingly^ took a conveyance^ by way of feoffment^ 
of the freeholds from .the lord of the manor^ to 
them> their heirs^ and assigns for ever. Mary in- 
termarried with Thomas Ingram^ and Susan with 
WiUiam Rittle; and^ having made no partition be* 
fore marriage^ the husbands^ by mutual agreement^ 
made partition between themselves and the heirs 
of Mary and Susan. They each entered into poa-i 
session ; and Susan, at the time the bill was filed^ 
hdd a share of the premises divided by virtue of 
such partition. Mary enjoyed her part uptil her 
death ; and her share beings at the time of partitioBj| 
somewhat larger than Susan* Sj^ in considen^ipii^ 
thereof Maty paid the taxes and levies charged Oft 
both. 

The husbands being both dead^ the bill was 
brought against Susan Rittlej to confirm the divir 
sion of the estate^ and that she might be restrained 
from proceeding at law to compel ^ new p^rtitioB, 

Lord Hardwicke said^ where there had been 
long a possession under an agreement fpp owelty 
of partition^ the court was strongly inclined tq 
quiet the enjoyment of such estates ; and he was a^ 
first of opinion to establish that agreement : but i^ 
appeared then^ that it was only an agreement be- 
tween the two husbands, which could not bind the 
inheritance of the wives ; for the argument of long 
enjoyment was of no force there^ unless il had been 
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originally the agreement of the wwea, though be 
admitted a parol agreement of long standing, ac« 
knowledged by all parties to have been the actual 
agreement, and accordingly ptit in execution, would 
be established by the. courts where it appeared 
that the persons who made such agreement had a 
right to contract; and he would not, at fifty- 
three years' distance, suffer either party to con* 
trovert the equality of the partition at the time it 
was made. 

Upon the particular circumstances of the case^ 
his lordship declared, that, though Susan Biltle 
consented, in the lifetime of her husband, to hold 
the premises in question according to the partition ; 
yet that she was not bound by such agreement : 
but as she now submitted to hold the several parts 
of the premises, as they had been already held in 
severalty, he decreed accordingly, and that mutual 
conveyances should be executed, and that the plain- 
tiff should pay the taxes of the whole estate. (A) 

Mr. Hargrave, in reference to this decision, ob- 
serves, (i) ^* There is a case, in which Lord Chan- 
cellQr Hardwicke is represented to say, that a par-* 
tition, by agreement, between two husbands will 
not bind the inheritance of their wives. Efut, not- 
withstanding Lord Hardwicke's high authority, I 



(h) Ireland J. Rittle^ 1 Atk. 641. 
(0 Co. LItt. 171. a. note % 
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take the doctrine of Littleton and Coke^ that such a 
partition will bind the wives^ tmless it be unequal, 
to be clear law^ and for the cogent reason given by 
the latter/' And he refers to Fitz. Nat. Brev. 62. 
F. Most subseqaent writers^ who have had occa- 
sion to touch on the subject of partition^ have im- 
plicitly followed Mr. Hargrave^ in impugning the 
soundness of the above decision. It is certainly 
difficult to gather the precise principle of it^ whicji 
Lord Hardwicke rests in some degree upon '^ Me 
particular circumstances of the case" It seems^ in 
.&ct^ somewhat doubtful^ whether be regarded the sis- 
ters in the light of coparceners, or of joint-ienaf^s; 
though^ from the general scope of the decision^ it 
. may be gathered^ that he treated them . as joint* 
tenants. But I conceive that this is a question 
very material to be decided^ prior to a considerdi* 
tion of the effect of the partition. If he consi- 
dered the sisters to be parceners, then how dof s 
his decision militate against the doctrine of Little- 
ton^ Coke^ or Fitzherbert? For that doctrine^ in 
express terms^ is, that the wife must join in the par- 
tition; and Lord Coke seems particularly anxious 
to enforce the necessity of this circumstance ; - for 
he corrects the text of Littleton in one place^ 
where it had been inadvertently omitted. This 
makes it the more singular^ that Mr. Hargrave, 
and his subsequent followers, should have over- 
looked the point. It is to be observed, that they do 
not argue for the validity of the partJ|tio/]ty on ac- 
count of any entry and agreement by tho v^ytB, 
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qfter the husbands' deaths but on the score of the 
competence of the husbands alone to make it. 

If^ however. Lord Hardwicke considered the 
sisters to be joint-tenants, then there seems addi- 
tional reason for denying^ the efficacy of the par- 
tition, made by their husbands alone. Littleton, 
&c., as we have seen^ merely say^ that in the case 
of parceners, they and their husbands may together 
make a valid partition, (a partition at law) by mere 
agreement. If they make unequal partition, it is void • 
able only, and not absolutely void ; and if the wife, 
after her husband's death agrees to it, it shall bind her. 
The case of joint-tenants is different. Putting the 
modern practice of conveying to uses out of the 
questioe, they can only make a legal partition 
by actual release, by deed, for joint-tenants could 
never make partition by parol, {k) 

On what principle, then, can it be contended, 
that th^ husbands alone, in the above instance^ 
made a good partition at law, or in equity, by 
their mere agreement? And how does a denial 
of. the validity of their partition contravene the 
doctrine of Littleton, Coke, or Fitzherbert, that 
coparceners, together with their husbands, may 
make partition?^ 

(A) InffOf Chap.V. 

* The precaution frequently used, on an enfranchisement 
of copyholds, of previously creating a term of years in the 
copyholds, with the consent of the person who haa the free- 
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However^ ia all cases in which a partition is in- 
tended to be made by husbands and wives^ of the 
wives' lands, though they are seised as parceners, 
it seems advisable to make them join in levying a 
fine, that all questions as to the fairness, &c. of the 
division, may be avoided* And, if joint-tenants or 
tenants in common, their concurrence is indis- 
pensable. (/} 

* 

IN the case of Infancy, as in that of coverture, 
if the partition be equal at the time of the allot* 
ment, it shall bind the infant parcener for ever, 
because' he is compellable by law to make parti- 
tion, and shall not have his age in a partitione 
faciendd. (m) 

hold, and vesting it ia a trustee for protectiog the title from 
iDcnmbraoces affecting ttie freehold tenure, shews that the pre- 
Tailing opinion of the profession is, that on enfranchisement 
the copyhold tenure is merged or extinguished. Howerer, 
there seems to be an impression, that there is a -case deciding 
that the incumbrances affecting the freehold tenure are^no^ 
accelerated by enfranchisement; perhaps^ on the ground that 
the enfranchisement operates by way of enlargement of the 
copyhold estate, so that the possession is held under the 
copyhold title. (3 Prest. Conv. 540, &c.) This case, however, 
has neyer been found ; and perhaps the better opinion, and 
that more consonant with principle is, that after enfranchise- 
ment the copyhold tenure is extinct. If so, Mary and Stisan^ 
in the above case, y/ferejoini'ienanis at the timeof the partition. 
Mr. Cruise, in his Digest, (Vol. II. tit. 18.) states them to be 
joint-tenants. 

(0 Infroj Chap. V. 

(w) Co. Utt. 171. Jfi/ra, Chap. III. 
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But if the partition be unequal, and the lew 
part be allotted to the infant, this will not bind 
him ; for then the security which the law has pro- 
vided for infants, to prevent their being over- 
reached, would be useless, (n) 

But such unequal partition is not absolutely 
void^ but voidable only. And the infant has elec*^ 
tion either to affirm it, at full age, or to avoid it 
then, or during his minority, by entering into the 
other part with his coparcener. 

The affirmance may be, by the parcener, when 
of full age, taking the profits of the unequal pairt 
allotted to him. And therefore, where this is not 
intended, Littleton cautions against such an act 
But perhaps he may take the profits of the moiety, 
leaving the profits of the other moiety to the 
other parcener, (o) 

If coparceners of an advowson, where one is 
within age, make composition to present by turns, 
aiid at full age they present contrary to this par- 
tition, these presentments shall avoid the partition 
made before, (p) 

Infant joint-tenants and tenants in common standi 

, (ii) Co. Litt, 171. 
(O) Litt 4. 2581 
(p) Fitz. N. B. 36. D. 
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with reference to partition^ in the same predicament 
ag other infants, considered as grantors, (q) 

If tenants in common make partition by parol 
and one is an infant, but after attaining twenty^ 
one grants leases of the entirety of his allotment, 
and acquiesces for several years, and the tenants 
of the other allotment make great improvements 
on the faith of their title being in severalty, the 
partition v^ill not be disturbed by a court of 
equity, (r) 

A prochein ami may make partition, on behalf 
of an infant parcener; and it will bind the infant, 
if equal ; for the prochein ami is appointed by law 
to take care of the inheritance of the infant ; and 
this separation and division of his part from what 
belongs to another is so far from being a prejudice 
to the infant, that it is really for his benefit and 
advantage, (s) 



IF parceners of non^sane memory make parti* 
tion^ unless it be equal, it shall only bind the par- 
ties themselves, not their issue. (<) 

And the reason that it binds the parties them- 

(9) S6e htfra^ Chap. V. 

ir) Whaky r. Daaton^ 2Sch. and Lefr. Wf. tt^ra^ Chap^. II. 
(f) 3 Roll. Abr. 356. ' 

<0 3 Boll. Abr. 956. 
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selves, it is presumed^ is th€ same that all other con* 
tracts are said to bind them^ it beiitg Stated that 
their conveyances, &c. are only voidable^ and not 
actually void, (u) However, perhaps the more 
reasonable opinion is that such acts are absolutely 
void, (x) 

2. — In Respect of Estate. 

IF coparceners^ joint-tenants^ or tenants in 
common, seised in fee simple^ make partition, it 
is good for ever, though the value of the different 
shares taken in severalty be unequal, (y) 

And this is consonant with reason^ and the priiH 
ciples of law; for as the parties may alien the lands, 
either for a more or less valuable consideration, at 
their own discretion, so nothing more is done on 
the partition. 

Some observations, that would naturally arise in 
this place, will be given in the chapter which 
treats on the conveyances and assurances neces- 
sary for perfecting a partition ; and to that chap|M 
I beg to refer the reader.(is) 

(u) See 9 Bl. Com. 201. 

(«) See Thompson y. Leadij 3 Mod. 296. 2 Vent 19S. 
1 Fonb. Eq. 45, &c. (4tli ed.) 

{y) Co. Litt. 166. a. 170. a. ' Litt. s. 200. 318. F. N. B. 
62. E. 

(«) tnfray Chap, V. 
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I^itdeton mentions^ as a rule respecting parti** 
tion, that where lands had been given to one of se- 
feral parceners by the ancestor \x\ frankmarriage, 
she was not allowed to have a share of fee simple 
lands descending^ of greater value^ unless the 
lands given in frankmarriage were brought into 
hotchpot, (a) 

This mode of division has been imitated in the 
statntes for the distributioa of personal estates ; 
but as the discussion of that subject does not fell 
within my plan^ and as gifts in frankmarriage have 
long fallen into disuse^ I shall content myself with 
having made a reference to the^ook vdiere the 
fearning on this subject may be found. 



PARTITION between parceners in tail, if it be 
&ir and equal at the time, shall bind the issue in 
tail for ever, although the one alien her part. (&) 

But if the partition be unequal ; then, although k 
shall conclude the tenants in tail themselves during 
their lives, yet die issue of the parcener who has the 
lesser part in value allotted to her, may avoid it 
aftw her death, (c) 

If a man dies seised of land in tail, and also of 
(a) Litt. s. ^QQ, &c. 

(h) Co. Litt. 166. a. 173. b. See % Vera. ^33. 
(c) Co. Litt. 170. a. Dje. 98. b. 
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as much land in fee simple^ leaving issue two 
daughters, A. and B., and they make partition, al^ 
lotting the land in fee simple to B. and the land» 
in tail to A., this partition is prima facie good ; and 
herein it differs from an exchange, in which the 
estates must be equal, (d) 

But this partition may become voidable by matter 
subsequent. For instance, if after partition B. 
aliens her fee simple land to another in fee, and 
dies, her issue may avoid the partition, as to the 
lands in tail ; for the issue can have no reitaedy for 
the land sold by B., because the land was limited 
to her in fee simple; and inasmuch as the issue is 
one of the heirs in tail, and has no recompence ia 
respect of the lands in tail allotted to A. it is rea** 
sonable that he should have his portion of the 
lands intailed, such partition not making any dia* 
continuance; (e) for the land passes not by livery 
of seisin, but the partition is less than a grant, for 
it m^kes no degree, but each coparcener is in by 
descent. (/) 

In the above case, A. has barred herself <^ her 
right in the fee simple lands, ai^d shall not enter 
upon the alienee, into a moiety of them, for by the 
alienation the privity of estate is destroyed. 

(d) Co. Lite. 17«. b. F. N, B. 62. M. 

(«) Litt. 8. 300. 

(/) Co. Lite. 173. a. Infrth ^b&P* ^*^ 
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> So if B. htd unde a gtfC in tail, the like effect 
would be pfiodiiced ; for the revemoii expectmit ihii 
an estate tail is of no value in consideration of law^ 
as it may be barred by ttie recovery of the tendnt 
in tail. It ia otberwifte of a reversion etpeetant 
on an estate for life or years* If in thw ease^ B. 
alien part of the land in fee simple, and a full re« 
cDmpence for the land entailed descends not to her 
issue, tiie latter may waive the taking of any pro- : 
fits thereof, and enter into the land . entailed, for 
the kstre in tail shall nfever be barred i/f^ithout a 
fiEkU recom|>enjCe, though there be a warranty ia 
deed, or in law, descended* If, on the other handi 
A. afien the land emtaUed and die,^hei^ issue shall 
have a formedtm alone, for the ithdle land entailed ;^ 
for, so long as the partition remains in force, snch 
issue only is inheritable to the whole land en*^:. 
ta«ed(g-). 

AnMher of the principles on which the abwec 
doitrine is founded, is, that it must be a^counted^i 
the folly of A. that she would agree to such a parH^^ 
tion, when she might, if she pleased, have for her 
part a divided nfoiety of the latid in fee simple, 
and a divided moiety of the lands entailed, i^d*8i»* 
be secure from loss (A). And though, in point of: 
fact, the eldest parcener knows not of the estates 
tail, on account of its antiquity, or for want of 



(g) Co.Utt.l7^b. 
(A) Lttt. s. 261. 
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having the evidence, &c. yet the law presurafei^ 
her to Tie eolniisant of her right and tide, (i) 

But the law does not so far favour a partition by 
tenants in common^ or joint-tenants, in tail> as to 
allow of its being effected by mere agreementy 
without some act being done to bind the issue. (^)- 

For though joiht-tetiants, and tenants in common,: 
in tail, as well as in fee, are as we shall see, com- 
pellable by statute to make partition; yet Lord* 
Coke says they must pursue that statute by writ>' 
and all other partitions remain as they were before. 
The case of Oakley v. Smith, above referred to, 
was decided by Lord Keeper Henley, on the 
ground of the lands being of copyhold tenure ; 
and it was argued that, had the property been' 
freehold^ the agreement for a partition would have* 
been good. It could not, however, have been 
good, so as to effectuate an actual partition at law, 
because the parties were tenants in common. (/) 

In cases 6f partition by tenants in tail, where ^ 
assurances for barring the entail are used, care 
should * be taken as to the mode in which they are 
framed. For instance, suppose there are two te-^ 
nants in common in tail, a'nd they suffer a re-> 



(0 Co. Litt. 173. b. 

{k) See OakU^ v. Smithy Ambl. 368. Infra^ Chap. V. 

(/) Infroy Chap. V. 
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covery, and only one of them comes in as vouchee^ 
wkh respect to each allotment of parcels ; the en- 
tail in the whole of that allotment will not be 
barred. So if each of them conveys only the 
parcels allotted to the other, by a separate deed^ 
it wit! not be good to make a tenant to the precipe 
for the whole. The reason of this is^ each is te- 
nant in tail of an undivided share of all the lands ; 
consequently^ a conveyance of any specific part of 
the lands can only pass the undivided share of the 
grantor^ in such part^ and the estate tail of the 
other^ in the same part remains undisturbed. The 
case just referred to^ though it arose respecting 
lands of copyhold tenure^ will elucidate this sub- 
ject. The facts were as follow : — ^Two copyhold- 
ers^ tenants fn common^ ii^ tail^ entered into an 
agrcfement, ' by deed^ to make partition^ and after- 
wards each made a surrender to the other of the 
parcels which had been allotted to that other re- 
spectively. 

Lord Keeper Henley decided^ that the several 
daughters only barred a moiety of their respective 
estate, (m) 

By estate must be understood lan^ allotted; 
and^ indeed^ the Lord Keeper's decision^ as re- 
ported^ is rather obscure^ on account of the words 
estate and moiety being used^ not as applicable to 

(m) Oakieif ▼. Smithy ubi, supra, 

d2 



.J 
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1 

the entailed undimded ffkareoi eub^ botto bee 
particular aUotment. Reading \Jl^ deekion ifijtb 
this correction^ it appears very intelHgiUe. At th^ 
time of the 8iirreiider> fach daughter v^s seised of 
an estate tail, in a moiety, as well of ber ova^ a». of 
her sister's aHotment Bat neilber of them di4 
any act to affeet bor own estate tail in the allot-* 
moot taken by herself. As to her aUotment, ia-^ 
deed, each rec&med a aorrender from her sister ; 
but her own estate tail remained unbarred. 

Where tenants in tail therefore, make partition^ 
the mode to be recommended, is, ios all to join ia 
the fine or recovery, which should comprise aU the 
parcels ; and the U8e» of the fine or recovery may 
be severally declared^ as to each allotment, in like 
manner as on the seisin conferred by a simple eoik* 
veyance of which I sliall speak hereafter. 



JOINT-TENANTS, and tenants in common, 
for life,(n) or for year8«(o) may make partition^ 
which will be valid during the continuance of 
their respective estates. But, it is to be observed,, 
that in the case of joint-tenants for life, it is less 
advanti^eous to themselves, and more so to the re- 
versionerj to have the joint estate severed by par- 
tition. For the consequence of course is, that on 

(n) 4 Rep. 72. b. 1 Jones 55. And see Co. Litt. 191. a. 
(o) Dyer 67. a. 350. b. Cro. Eliz. 95. 
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the death of either of Che tenants^ the reversioner 
shall enter^ and not the survivor, (p) 

IT is said^ at the end of Calihorpe, (9) it was 
agreed in the Duchy Chamber^ that if two joint- 
tenants^ copyholders in fee^ make partition^ it is 
good^ and no forfeiture or alienation* But Mr. 
Hargrave(r) says, parceners of copyhold cannot 
make partition without the lord's licence^ and re- 
fers to R 41 Eliz, B. R. Fuller and Teny, Hal 
MS. The same case is in 1 Roll. Abr. 50d. pi. 1, 2. 
but the points there are different, (s) 

* 

IN reference to the quality of the ^estatb of 
the parties, it may be ofaiservedy that % kind of 
partial partition may be made, in vrhich all the co- 
tenants need not join. Thus, if A. is Seiaed of 
one moiety, as tenant in commoa with several 
persons, who are seised of tlie lather moiety ] tiie 
latter may make partition, as far as concerns their 
own shares so that, though an undivided tenancy 
will still subsist as between A. and the others, yel; 
as between those others, each will be sdely nth/^ 
of his allotment. (<) 

(p) 4 Rep, 7d. b. Jttfra^ Chap. VL 
(9) Read 98. 

(r) Co. Lttt. 59. a. note (1.) 
(s) See also Oakley ▼. SmHh^ Ambl. 368. supra* 
(0 See 1 BrowBl. 156. and infra Chap. Ill, s« % See i^so 
stJiprOy p. 15. ' 
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SECT. IV. 

What Powers authorize a Partition. 

LORD ROSSLYN in Abelv. Heathcote(a) said, 
there is no occasion to give the trustees in a settle- 
ment a power to make partition ; for the estate of 
a tenant in common cannot be so settled^ on the 
marriage of one^ as to prevent the right of the 
others to make partition. 

This IS clearly correct. However, where an 
undivided share is settled to uses . in strict settle*- 
ment, great delays might arise in the making of a 
iinal and complete partition. And^ therefore, it is 
convenient to insert a power of partition; and the 
power should extend to enable the parties to raise 
gross or annual sums of money, for the purpose 
of effecting the partition, (h) * Such a power is 
never omitted in a settlement, skilfully penned, of 
an undivided share. 

It has been a matter of great doubt and dis- 
cussion, whether the usual power to sell and ex- 
change m\\ not authorize a partition /(c) Several 

(a) a Vcs. jun. 98. 
' (6) See Appendix. 

(c) See 2 Cas. and Op. 34. 
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partitioQs hav^ undoubtedly been made solely by 
virtue of these powers^ pursuant to ^he opinions 
of very eminent conveyancers. The cases on this 
sjubject are important; and I shall therefore notice 
tbem fi:dly. 

On bill foe specific performance^ the master re« 
ported that a good title could be made. Defendant 
excepted. The. objection was^ that the premises 
were held under a partition^ made in consequence 
of a decree^ by the trustees^ under a power in a 
sattlfsment to sell or exchange ; and that as no ex- 
press power to make partition was given^ that de- 
cree was erroneous. The premises settled were 
an undivided third of an estate held in common. 
The proviso upon which the objection arose was, 
t,hat it should.be lawful for the trustees^ &c. during 
the lives of the husband and wife, and the sur- 
vivor, with their consent, to make sale of, and to 
convey y surrender and assure, or convey in ex- 
change for. or in lieu of other manors, lands, or 
here4itaments in England, the said undivided third 
part of all or any of the said freehold and copy^ 
hold lands, ^e. to any person, &c. for the best 
price, &c. in money, or such other equivalent in-' 
terest in manors, lands, or hereditaments as to 
them the trustees with such consent should seem 
proper. And that they, with such consent, might 
revoke, &c..the uses of the settlement, and convey 
to the purchase^ or perso)i ipakin^ exchange; o^ 
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Uttit sacfa new ubm as sbould be reqwrite to effect 
wch 9ale dispMitiOQ or tale aa aiforeiaid. 

This exception being tfaei^fiune affgued before 
the Lords Commissioners of the Great Seal ; 

Lord Commissioner Eyre observed^ this kind of 
power mast be constnied with the utmost liberality, 
because it is a power to meliorate the estate. The 
idea of the law is, that a partition is a melioration 
of the estate, as giving a divided for an undivided 
share is a melioration. Upon the word '^ sell/' I 
should think the trustees should have a power of 
making partition, because in effect it is to take a 
quite new estate. It is difficult to say whether it 
was in the contemplation of the parties that they 
should have such a power. Then the question is, 
whether the words are large enough to warrant 
this exercise of it. 

Lords Commissionera Ashhurst and Wilson 
thought there was no great difficulty in the ques« 
tion ; and that it was not necessary that the parties 
sbould h^ve had an exchange in their contempla- 
tion^ as their general intention was, to meliorate the 
property. They thought that whatever power 
might be derived from the word $eU, the other 
words of the power, convey for an equwaknt, 
were sufficient. But as a purchaser was con- 
cerned, it might be proper to consider the matter; 
further. 
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The exceptions^ iheitffore^ stood over; and jest 
befoiii (he Lords Commissioners went out of office^ 
they declined giving judgment in the cause. An(| 
coming on before Lord Ro^lyn^ he said^ if the 
question were asked of him whether a partition 
was not in the view of the parties^ he should be 
obliged to answer that it was; for there was a tap". 
position there^ that the interest vested by the set- 
tlement might be sold by parcels. Though there 
viras some distinction between a partition and an 
exchange^ their consequences and effects^ as to the 
interest of the parties^ were precisely the same. 

The trustees revoked the uses^ in order to ac- 
quire a divided third of the estate ; which they had 
taken in lieu of the undivided part. They might 
have taken money^ rent, laudy any where else. It 
was in effect clearly^ though not literally^ within 
this power. And he over-ruled the exceptions, (d) 

However^ in a later case, where the power given 
by the settlement was^ for the intended husband 
and wife^ or Uie survivor, with consent of trustees, 
to revoke the uses, and absolute^ to sell the 
mmety, or any pairt thereof, for the best price, to 
any person willing to purchase the same, so as the 
fMney arising from such sale should be paid to the 
trustees, upon trust to purchase other lands, &c. ; 
and on a partition the sum of 6082. was paid to the 

(d) Abel V* Heathcote^ 4 Bro. C. C. ^7S. 2 Ves. jun. 98. 
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trustees for equality of partition; — Lord Eldon 
said> the transaction was not only a partition^ but 
also in a sens^ a sale^ of part of the premises. But 
there was nothing distinguishing any particular 
part of the estate^ as being that in respect of which 
the sum of 602/. was paid. So the transaction 
was as to each and , every acre a partition and a 
£ale^ in a strict sense^ and also asf to each and 
every acre it was neither a partition nor a sale. 

He conceived that where there was a convey^ 
ance by lease and release to uses^ with a power 
to alter the uses by an instrument^ the terms and 
limitations of which were prescribed by the gene- 
ral lawjthe new use would not arise^ except under 
the very circufnstances in which it was coutsacted 
that^ it should arise. In the ordinary settlements 
of great estates^ powers of sale^ partition^ ex- 
change^ &c, were inserted. As to the firsts special 
caution was used^ if there was not a previous 
power of revocation, to declare, at what time the 
uses should be revoked, and the seisin should atr 
lach upon the new use; and no cesser or de- 
termination of the old u^es, or creation of new 
uses, arise, except it\ the very circumstances de- 
scribed. This was a power of revocation, but to 
the intent to do some other act; and that intent^ 
^9 prescribed by, the instrument, must accompany 
the revocation, in order to make the revocation es- 
sential. It was clear, this was not disturbed by 

dcp^siop, though there were floating opinipps^ 

3 
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iiDtH^, thcf case of Abel v. He(dhc0te. He d<>ubted 
vvhethen the language he heard^ and read^ that a 
power of exchange was well executed by a p^rti^ 
tion^ was authorized by'any thing: in that decision. 
Exchange and partition were, very different Ac- 
cording, to Shepherd* 8 Touchstone^ and. other old 
books^ yon cannot exchange, until there has. been 
a partition. There was infinite difficulty in say-* 
ingj a partHion under the execution of a power by 
a tenant, for life with tbose^ who have the inherit*- 
ance. in the other mokty, could be called an ex- 
change. He was not surprised, that the Lords 
Commissioners in Abel v. Heatheotehad consider- 
able doubts upon it; and he should rather have 
said upon, that case, that a partition was a convey- 
ance^ for ''such oUier equivalent interest" in lands, 
according to the expression of the deed, as to the 
trustees ishould seem proper, than put it upon the 
ground, that a power of exchange authorized an 
exehanige by partition. ; Certainly, receiving the 
entirety instead of a moiety did appear like 
receiving '' such other equivalent interest"' ia 
lands, &c. 

But he was not called upon to decide, whether 
a power I of exchange could be well executed by 
partition ; a point which, if it had been decided by 
that case, he would not disturb. 

Having met with no case, his lordship added, 
in which a power of sale in these words had been 
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considered 'v^ell executed by n mere pftitition> it 
tteemed to him more eonfonimble' to principle^ to 
wf, thut it is not n due execution of the power> 
than that it is so. Therefore^ without infring;iiig 
iipoti Abel Y. HeathcoVe, he must hold^ that this 
title was not unexceptionably good in hw} wfaat« 
fever it might be in equity, (c) 

In a more recent case, where the question was, 
whether trustees could alone make a valid parti-* 
tion, under a power in a settlemetit '^ to Bell and 
'* absolutely dispose of, or cen/oey, tfi ^^haHgefif 
^' other lands, the said moiety, ^c/' 

Sir Thomas Plumer, Vice-Camncellor, said tiiat 
the only ground on which this motion could be«i^ 
ported, if at all, must be upon the authority of 
Abel y. Heathcote. The ground on which Lord 
Eldon thought Abelx. Heathcote coald alone lie 
supported was on the words '* suck other equioa* 
lent, %€.'' used in that power : but in the present 
power there were no such words, and therefore 
Abel Heathcote was no authority in fevour of what 
was then desired. (/) 

These cases, then, have greatly narrowed the 
question. Neither a power of sale, nor a power 

(e) M'Queen v. Farquhar, 11 Ves. 467. 

(/) Attorney-General ▼. Hamilton and others, 1 Madd. 

Rep. ^14. 
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of ndttnge^ per m€, will amthdriie a pwti- 
tion ; and as to the liberal confltraction of either 
power^ because it is for the melioration of the es- 
tate, it is too loose and indefinite a reason to be 
atted on in practice ; and seems to have formed 
no governing principle in the deckions posterior 
to Abel If. Heathcote. It is impassible to gather 
the exact grounds of the decisimi in that case. 
As to one of the Judges, (Lord Commissioner 
Bjrre,) Sir Thomas Phimer (g) observed, it was 
due to his memory to say, it appeared he had not 
fa&y mlMle up bis mind on the subject Upon the 
whole, it should seem, that, even in a case similar. 
in specie to that of Abel v. Heathcote, a cautious 
practitioner could hardly rely on the power as 
authorising a partition. The only ground on which 
Lord BIdon seems to suppose the decision could 
be supported, was that the words, '' such other 
equivalent interest in lands,'' would extend the 
power b^ond a mere exchange. However, on 
this point Mr. Sugden, in his valuable Treatise 
on Powers, (h) has justly remarked, that the power 
did not authorise an exchange, or a disposition for 
any other equivalent interest in lands, but simply 
an exchange of the settled estate, for an equiva- 
lent interest in other lands. Th^se, or words of 
the like effect, must of necessity be expressed or 
implied in every power of exchange, and cannot 

(g) AUomejf'General i. HamtUon^ ubi supra* 
(A) P. 4S8, 
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by any licence be cat out and tewi, as antlKmzing' 
a distinct independent act* 

Bufc where there is a power of sale, it should 
seem that the difficulty may be effectually obviated/ 
in the mode pointed out by Lord Rosslyn> in Abel 
\. Heathcote. The undivided part of tbe estate 
may be sold^ the trustees receive the money, and: 
then lay it out in the purchase of the allotted part 
in severalty. However, this mode, of course, 
cannot be adopted where the power only autho** 
rizes the trustees to. place out the money at inter^ 
est, which is sometimes, though rarely, the case. 

It only remains to observe, in relation to this 
subject, that the stat. 41 Geo. 3. c. 109. (com^ 
monly called the general inclosure act,) after re- 
citing, that it might happen, that some of the pro- 
prietors of messuages, &c. and persons entitled to 
allotment or allotments to be made by virtue of any 
such act [of inclosure,] might be seised thereof, or 
entitled thereto, in joint-tenancy, or as coparceners, 
or tenants in common, and could not by reason of 
infancy, settlement, or absence beyond seas, make . 
an . effectual . division thereof; it is therefore 
enacted, (i) that it should be lawful for any such 
commissioner or commissioners, and he or they 
was and were by the said acts authorized and em- 
powered, (upon the request in writing of such 

(t) S. 16. 
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joint-tenantd or coparceners^ or tenants in common^ 
or any or either of them^ or of the husbands^ guard- 
ians^ trustees^ committees or attornies of such as 
were under coverture^ minors^ lunatics^ or under any 
other incapacity as aforesaid, or absent beyond seas J 
to make partition and division of the messuages, 
&c. and allotment or allotments, to such of the 
said owners or proprietors, who should be entitled 
to the same, as joint-tenants, coparceners, or te- 
nants, in common ; and to allot the same accord- 
ingly, to such owners and proprietors in severalty;* 
and from and immediately after the said allotments 
should be so made and declared, the same should 
be holden and enjoyed by the person or persons to 
whom the same should be allotted in severalty, in 
such and the same manner, and subject to such 
and the same uses, as the undivided parts or shares 
of such estates would have been held, in case such 
partition and division had not been made. 
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CHAPTER III. 



or PARTITION Br WRrr. 



SECT. I. 



Of what kinds of Property Parlkien may be de^ . 
mandedj and how they must be dmded. 

THIS is a real action^ (a) from which circum- 
stancefir a general conclusion may be drawn^ as to 
what Icinds of property partitibn may be demanded. 
The statutes 31 Hen. 8. c. 1. and 32 H. 8. c. 32. 
which gave the writ to joint-tenants and tenants in 
cbmm6n^ (6) expressly mention^ ^^ manors^ lands^ 
tenements and hereditaments.'' And the statute 
8 and 9 W. 3. c. 31. which facilitated the proceed- 
ings on the writ^(c) mentions the same kinds of 
property^ with the addition of '^ messuages.'' 

However^ a castle used for the defence of the 
reakn shall not be divided^ as I have before ob- 
served, (d) 

(a) See Litt. R. 300. Booth on Real Actions, 244, &c. 

(b) See next Section. 

(c) InfrOf s. 3. 

(d) Co. Litt. 165. d. SuprOy Chap. II. s, 1. 
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It has been sometimes said, that parceners can* 
not compel a division of the mansion-hoase;(6) and 
the authority referred to for this position is Co. 
Litt. 164, 165. There appears nothing, however, 
in that passage, to vrarrant any such position; but 
rather a contrary one. Lord Coke, indeed, on the 
subject of the castle for public defence^ refers to a 
former part of his bodk (/) where a similar doc* 
trine is laid down, with respect to dower; and 
where he adds, that a woman shall be endowed of 
the principal mansion, or capital messuage, si non 
sit caput condtatus sive Baronice, for the honour of 
the realm. The principle certainly seems as ap- 
plicable to the case of partition, as to that of 
dower. And, such being the fact, the question 
has been almost reduced to a mere point of spe- 
cnlation, by the case of Gerrard v. Gerrard, (g) 
where it vras decided that the doctrine, as to 
dower, was applicable only to baronies by tenure, 
of which there was only one then remaining, 
namely^ the barony of Arundel. 

As the mode of dividing the property intimately 
depends on the nature of the property itself, it may 
be better to dispose of that part of the suligect in 
this place, although, as far as chronological ac« 
curacy is concerned, it might be more naturally 

(e) See Shep. Abr. Part 11. p. 34S. 2 BL Com. 1 90., &c &c. 
(/) 31, b. 

(g) 1 Raym. 79. 1 Salk. 953. 3 I^y. 401. Holt 960, and 
other Reports. 

E 
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considered^ in the section which treats of the pro- 
ceedings on the writ, (h) 

The property must be divided into equal parts^ 
irr at least into parts proportionable to the un- 
divided shares ; and the division must be made in 
reference to the quality and true value of the 
lands^ and not to the quantity or number of 
acres, (t) 

Where there are two parceners^ and two ma- 
nors^ the sheriff may assign the one manor to the 
one^ and the other to the other. Nevertheless^ it 
seems that this is intehded^ where they are of equal 
value ; and the same c^ two acr^s. (k) 

Where a manor^ only^ is the subject of parti- 
tion^ and its demesnes and freeholds are so inter- 
mixed with other lands^ belonging to one of the 
patties^ as niot- to be clearly distinguished^ the 
owner of the intermixed lands ought to shew to 
the jury the bounds of his freehold : but if he re- 
fuses, the jury may make partition as well as they 
can^ judging of what is the manor^ by presump- 
tions and probabilities; forthey must execute the 
commands of the court at their perils even though 
none of the parties give evidence on the subject (/) 

{h) InfrOy Sect. III. 

(t) Co. Lite. 167. b. Styl. Reg. 258. And suproy p. 11. 

(it) Br. Dower 72. Partition, pi. 29. 

(0 Temple y. Cook and Woiiony Dy. 265. b. 
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If the property is not in its nature severable^ 
the profits may be divided ; or it may be divided^ 
so as to confer the enjoyment by turns, (m) Thus, 
the View of Frankpledge is not severable of itself^ 
(as Anderson and GlanviHe held, (n) but Walmsley 
and 'Kingsmill i contra,) yet the profits may be 
divided; or* it may be divided, that the one shall 
have it at one time, and the other at another time. 
And being demanded to have partition thereof, 
with a manor and other things, it well lies ; for it 
may be entirely allotted to the one> and land in 
recompence to the other, (o) 

And, with respect to uncertain inheritances, 
such as a corrody uncertain, common of estovers, 
|iiscary uncertain, &c. of course the same rule ap* 
plies on partition by writ, as on partition by con- 
sent, and which has been before considered, (p) 

A partial partition cannot be made by writ For 
instance, one of several parceners cannot have his 
part in severalty, and leave the other shares in co<^ 
parcenary. Every parcener must have his part, (q) 

Where lands are to be divided between par- 
ceners, and the interest which has descended is, as 

(m) Supra^ p. 4* 

(n) And see 1 Brownl. 157. 

(o) Moor T. Onslow^ Gro. Eliz. 760. 

^ (p) Sup. Chap. II. Sect. I. 

(9) Co. Lite. 180. a. 

£2 
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to part of the lands^ an estate in fee simple^ and^ 
as to other part^ an estate tail; it seems neither of 
the parceners shall be compellable to take the 
whole of the entailed lands^ on account of the loss 
and prejudice that may afterwards ensue; but each 
may challenge (as Lord Coke says) a share of the 
lands in tail^ and another share of the lands in fee 
simple; and this they may do ex pravisUme 
legis. (r) 



SECT. IL 

Of the . original Writ, and the Persons for and 
against whom it lies, in respect of the quantity and 
qualUtf of their Estate, 0,nd other circumstances. 

ANY one or more of several coparceners may^ by 
the common law^ bring a writ of partition against 
the rest, (a) The words of the writ are> *^ that 
the said A. and B. hold together and undivided 
— — - acres of land with the appurtenances^ in 
■ , of the inheritance which was ■ % 

the mother of the aforesaid A. and B.^ whose 
heirs they are/' (6) 

(r) Co. Litt. 173. a. 
(a) litt. s. 247. 

{h) Co. Dtt. 167. a. See the form of tke writ fully set 
forth, F. N. B. 61. Jl. Booth od Real Actions 244 
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The word hold, in a writ^ always implies a te- 
nant of a freehold. And^ therefore^ the writ lies 
against a coparcener^ notwithstanding she has 
made a lease for years ; for she still remains tenant 
of the freehold, (o) And if one coparcener make 
a lease for years to her companion^ the former 
shall have a writ during the existence of the term ; 
for^ though the companion is in possession of the 
intirety^ yet she is only tenant of the freehold in 
an undivided share ; and partition may be awarded, 
with a saying of the term, (d) 

But if one coparcener make a lease for life, th^ 
other shall not have a writ of partition against her, 
because they do not hold the freehold together ; 
and^ therefore^ the writ of partition lies against 
the lessee for life, as tenant of the freehold, (e) 

If one coparcener disseise another, during this 
disseisin a writ of partition does not lie between 
them ; because they do not hold together and un* 
divided. (/) 

Bat this compulsory partition, by writ, was only 
allowed, by the common law, to parceners, and not 
to strangers in blood, whether they came to their 
estates by purchase, or act in law. And, there* 

(c) Co. Litt. 167. a. 

(d) F. N. B. 6^. G. and note a. See Dy. 52. 

(e) Co. Litt. 167. a. 
if) Ibid. 
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fore^ a tenant by the curtesy could not have it^ for 
he is a stranger in bloody and no parcener^ al^ 
though he comes in by act of law^ and may be said 
to continue the estate of coparcenary. And yet^ for 
this very reason of his continuing the estate^ the writ 
clearly lies against the tenant by the curtesy, (g) 

And if one of two coparceners had aliened in 
fee^ by which means the alienee and the other 
parcener would become tenants in common^ and 
subject to several writs of precipe; yet the par*- 
cener should have a writ of partition against the 
alienee, at the common law; which is a still 
stronger case than that above mentioned^ of te* 
nant by the curtesy. For a coparcener cannot by 
her alienation destroy the right of her sister^ to 
have the property divided^ by writ of partition. 
But the alienee was not allowed such writ^ because 
he took his undivided share^ as mere tenant in 
common^ ab initio ; nor was he within the reason^ 
on which the law had founded such right of divi- 
sion^ which was^ that the inheritance might be se- 
parated after marriage into distinct families, {h) 

But if. one of several coparceners purchased the 
part of another^ the purchasing parcener^ thus 
having one part by descent^ and the other by pur-^ 

is) Co. Litt. 174. b. 3 Bac. Abr. 211. 
(h) Dj. 98. a. 243. a. Co. Litt 175. a. (and see ib. 167. b.) 
3Bac. Abr.211. 
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chase> shcfuld have a writ of partition^ at eommoa 
law^ against the rest of the parceners. And^ what 
was a fax stronger case^ if the husbatid of one of 
the coparceners purchased the part of one of the 
others^ the husband^ for his part^ is a stranger and 
no parcener ; and yet he and his wife should have 
a joint writ special^ at the common law^ against 
the rest of the parceDers> because he is seised of 
one part^ in right of his wife, who is a parcener, (i) 
But if a stranger purchased the part of one of 
them^ he and one other of the parceners could 
not join in a writ, {k) ^ 

WITH respect to joint-tenants and tenants in 
common, they could not compel each other, by 
writ, to make partition, (/) except by the custom 
of some cities or boroughs, which allowed them to 
bring a writ of partition, grounded on the custom, 
against their companions, (m) 

The inconveniences suflfered by joint-tenants 
and tenants in common, on account of their having 
no means of compelling partition^ were very great# 
Some of these co-tenants committed waste in the 
property, most destructive to the mterest of their 

(0 Dy. 243. a, Co. Litt. 175. a. For the form of (he 

writ in this latter case, see F. N. B. 62. (S.) 

(k) Dy. 128. a. Co. Litt. 175. b. tnfra. 

(0 Litt. 8. 290. 318. 

(m) Co* Litt. 187. a* For instances oT such custom) seo 

Xiitt. s. 265. Rob. on Gay. 108. F. N. B. 62* B. 
3 
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eompanions ; or tfaey wonld take possiessioii of the 
whole property^ and convert the profits to tiieir 
own use; These considereitions occamined tlie 
statute of 31 R.VIIL c. 1.^ whieb> after recititig 
th^ inconveniences' above alluded to^ enacted^ that 
all joint-tenants^ and tenants in common^ of any 
estate or estates of inheritance^ in tbdr own rij^hts^ 
or in the right of their wives^ of any manow, 
lands^ tenements^ or hereditaments^ should be com- 
pelled to make partition between them of all su^h 
manors/ &c. by writ de paHitkne faeiendd, in that 
case to be devised in the Ciourt of Chancery^ in 
Kke manner as coparceners by the common law 
were compelled to do^ and the same writ U> be pur^ 
sued at the common law* 

But^ as this act extended only to joint-tenants 
an4 tenants in common^ seised of an estate of 
inheritance, such co-tenants as were only seised 
or possessed of an estate for life or years 
I'emAined liable to the inconveniences before 
mentioned. A further act^ therefore^ was made^ 
32 H. VIII. c. 3&., by which joint-tenants and te- 
nants in conunon> for term of life^ or years^ or 
joint-tenants or tenants in common^ where one or 
some of (heip hc^ve estate or estates fof term of 
life or years/with the others that have eatate or 
estates of inheritance or freehold^ in any manors^ 
&c., shall be compellable^ by writ of partition, to 
be pursued out of the Court of Chancery^ upon his 
or their case or cases^ to make severance fuid parti- 
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tibn of all raeh manors^ Ac. Provided that no audi 
partition or severance lAali be prejudicial to any 
person or persons^ their heirs or successors^ other 
than such which be parties unto the said partition, 
their executors or assigns. 

It is observable that, by the first of these ftta« 
tntes, the writ given to joint-tenants and tenants in 
common of an estate of inheritance, is analogous 
to the writ which the common law gives to par* 
ceners. And^ therefore, a general writ upon this 
statute is good, (n) But the writ given by the 
other statute^ to joint-tenants and tenants ih cotti* 
mon, for life or years, is to be founded according 
to the case ; (o) and must^ therefore, be special, 
shewing the particular estates. 

Where the one estate was in fee^ and the other 
estate was for life, a genera] writ against the de* 
fendant was held good, by reason of the pre* 
cedents, without framing it specially upon the stat 
32 a YIIL (p) 

Parceners in tail may have a writ atcommoa law; 
and joint-tenants and tenants in common in tail, being 
seised of an estate of inheritance, may of course have 
a wrif by virtue of the stat. 31 H. VIII. 

(n) Moor t. Onslow^ Cro. Eliz. 759. 

(o) IbU. ^ 

(p) Taylor ^.Suj/er^Cto.lSX\z. 7 A^. /ii/rii, SecLlII. 
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In Fitz. N« B. 6 1 . S., in the margin^ h the fol- 
lowing quaere : " 9 H. V. ] 5. qumre, if parceners 
of lands in tail sball have a writ of partition ?'' 
But whatever might have been the doubt on the 
subject formerly^ it dearly seems to have been 
taken for granted^ at the time of passing the sta- 
intes^ and in Lord Coke's time^ that parceners in 
tail were entitled to the writ. (9) 



BY virtue of these statutes^ the alienee of a 
parcener may have a writ against the rest^ because 
by the alienation they are become tenants in com- 
mon. And Lord Coke observes^ the like had been 
attempted in former parliaments^ but prevailed not 
until these latter statutes, (r) 

But such stranger shall not join with any of the 
other parceners in the writ^ either by the common 
law^ or by force of the statute 31 H. VIIL; for the 
words of the preamble of that statute are^ that 
^' none of them" (the joint-tenants and tenants in 
common) ^' doth or may know their several parts^ 
&c. and cannot by the laws of this realm make 
partition thereof^ without other of their mutual 
assents/* &c. Now^ in this case^ the one of the 
plaintiffs^ viz, the parcener^ may have a writ at the 
common law^ and the other plaintiff^ (s) being a 

(q) See Dy. 79. b. Co. Litt. 173. a. 

(r) Co. litt. 175. 6. refers to Rot. Pari. 1. E. 3. on. 82. 

(5) Lord Coke sa'ys|iar(;ei^er;but this must be a mistake. 
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purchaser^ and having become tenant in common^ 
may ha?e a writ by the statute; and therefore 
they shall not join in one writ (t). 

' And tenant by the curtesy shall^ by the equity 
of the statute 32 H. VIII. c. 32., have a writ of 
partition; for^ though he is neither joint-tenant nor 
tenant in common^ yet he is in equal mischief with 
another tenant for life, (u) 

Where one of three co-parceners brought a writ 
of partition upon the statute agaiijist another^ and 
the alienee of the thirds the writ abated^ because 
she might have a writ at common law. (x) 

The writ given by these statutes is not necessa- 
rily confined to mere joint-tenants^ or mere tenants 
in coipmon. It may so happen that several per-i 
sons may^ as to a certain undivided proportion of 
the estate^ be joint-tenants^ and as to the residue> 
be tenants in common; yet a writ may be Well 
brought by one or more of them^ against their 
companions. The following case will illustrate 
this position. A lease for years was made to A* 
and M. his wife^ and to B. and E. whom the said 
B. was to marry^ and to C. and K. his wife. A« 
diedj and M • . survived. B. married E.^ and after 

(0 \ad. 30. Dy. 128. a. Bend. 42. Co. Litt. 175. b. 
Keilw. 208. 

(ti) Bro. Partn. 41. Co. Litt. 175. a. 
(x) Dy. 243* a. Supra^ p. 54. 
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M. assigned her interest to B., and afterwards C< 
and K.^ his wife/ brought writ of partition against 
B. and E. his wife^ and thereby claiKbed partition 
of the fourth part, according to the statute ; and 
the writ was awarded good. In this case B. and 
E. his wife, as to two of the four parts, were joint- 
tenants, and as to one other part B» w^s tenant in 
common with the plaintiffs. (^) 



** 



THE following case is stated in Brownlow. 
Thirteen men join in the purchase of a manor; 
the conveyance was of a moiety to one of them 
in fee, and of the other moiety to the other twelve 
men in fee. The twelve make a feoffment to one 
of twelve several tenements and land, and that 
feoffee makes twelve iBCveral feoffments to those 
twelve men. Now, the thirteenth man which 
had the other moiety, brings one writ of partition 
»gainst them all, pretending that they held insi- 
mul et pro indixdao and by the opinion of the 
whofe court, it would not lie ; but he ought to have 
brought several writs. («) 

As far as can be gathered from the imperfect 
statement of this case, it should seem, that, as be-* 
tween A. and the, twelve, they took the moieties^ 
as tenants in common ; and that the twelve, as he* 

{y) Rider ▼. Williamson^ And. 42. 
(s) 1 BrownU 156. Anoa. 
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tween themselves^ took their moiety as joint-te- 
nants. The operation^ therefore, of their feoff- 
ment and the reinfeoffment, would be^ to make 
partition among themselves^ qtwad their own estate 
and interest, of the twelve tenements ; and each 
would become seised of the tenement conveyed to 
him respectively, by the feoffee, as tenant in com* 
mon with A., in equal shares. In fact, every one 
of the twelve would, as between themselves, and 
putting A.'s share out of the question, be a se{ia- 
rate proprietor of the tenement allotted to him 
respectively. 



TENANT by elegit, it seems, may have a writ 
of partition, by virtue of the statute, 32 H. VIII., 
and it is within the meaning of that statute, (a) 

But the writ lies neither for, nor against, tenant 
at will. There were two joint-tenants for years : 
one suffered a stranger to occupy his moiety with 
him; and the other brought a writ of partition 
against his companion and the stranger, supposing 
that his companion had granted a moiety of his 
part to the stranger. The stranger shewed that he 
was but tenant at will to the companion, and so the 
writ abated. It was resolved, that he might have 
another writ by journey's accounts, against his 
companion, the possession of the stranger being 

(a) Hil. 1659. C. B. Hargr. Co. LiU. 187. a. n. (2). 
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good colour for bringing the writ of partiti^m^ 
and be could not take notice what estate the 
stranger had. (6) 

A copyholder was originally a pure tenant at 
will ; and in the eye of the law is still so consi^ 
dered^ for many purposes. 4 copyholder therefore, 
although of inheritance, shall not have a writ un- 
der these statutes, (c) In short, no person can 
have it, unless his estate be, at least, one for years, 
in freehold lands, properly so called, as contra- 
distinguished from lands held by base tenure, {d) 

Therefore, tenant in ancient demesne shall not 
have it. (e) 

r 

Nor the customary tenants, in the North of 
England, whose lands are parcels of the respective 
manors in which they are situate, and descendible 
from ancestor to heir, by the hereditary right, called 
tenant-right, and held by the lord according to the 
custom. (/) 

. There is a case in Goldesborough, in which it is 
said, that '^ if lands which have been partible, come 

(6) Be^d/^ T. Ci^A», Cro. Jac* 218. 

(c) Co. Cop. s. 64* Tr. p. \U. Cro« Cor. 44. Gilb. 
ten. 185. 

(d) See Burrell v. Dadd, 3 B. and P. 378. 

(0) Font y.Ponty Raym. 249. See Goldesb. 105, 
(/) Burrel t. Dodd^ ubi supra* 
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into the lord's hands by escheat^ they shall not be 
partible in his hands ; vel in man^us alicuju9 
alius perquisitoris non possunt partiri.'* (g) The 
case in Goldesborough was that of a writ of parti- 
tion of lands^ as parcel of the soke of R. where 
there was a custom^ that the lands should descend 
equally to all the heirs male. But it was proved 
in evidence^ that it was not parcel of the soke, 
although it was within the ancient demesne of R. 



A WRIT of partition was brought by the dean 
and chapter of C. against the bishop^ upon the sta- 
tute 3^3 H. VTII. Bat, per two justices, it would 
not lie, although Anderson seemed to be of ano- 
ther opinion, (h) 



WHERE any of the parties are seised or pos- 
sessed only of a particular estate, for life,, or 
years, it is obvious, as well from the saving clause 
in the statute 32 H. VIII. as from the nature of the 
action, that the partition must, as to such parties, 
be temporary only, and commensurate with their 
estates. 

To make the partition absolute, there must be 

(s) Goldesb. 105 cites a case, 4 Edw. IL in an ancient book. 
(h) Dean of Gloucester's casCy 3 Leon. IQ% 
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another writ^ against the remainder man^ ag soon as 
IB estate falk into possession, (t) 



There cannot be a partial partition by writ. 
The demandant must bring it against all the re** 
maining co-tenants^ and every one most have a part 
set out in severalty. (J) 



WITH respect to other circnrostances rdaling 
to the parties^ it may be observed, that the wril 
may be brought by and against husbands and 
ivives, seised in right of the wives^ and infants; and 
the judgment given on it shall be binding on the 
feme coverts and infants, for ever, although the 
lands be not of equal annual value. (Ar) And an 
infant is not allowed his age in a writ of partition 
because both coparceners are in possession. (/) 



IT has been said^ that the Court will not allow 
a writ of partition to be brought, by a person^ 
who at the time sustains the character of defendant 
in another writ of partition^ brought for the same 
lands ; and the reason given is, because the de- 

- • 

(0 Sse Cole w. A^hU aod SUoeut, Uit. R. 300. 

(j) Co. litt. 180. 0. See Dal. 28. Co. Ent. 413* It is 
otherwise of a partitioa by agreement between them. Sifpra^ 
Chap. II* Sect. I. . ^ 

(A;) Co. Litt.iri.a. 

(0 Co. Litt. 171. a. 6 Rep. 4. b. Hob. 179. 
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fendant may liave the ^ame remedy on the first 
imt/ as he can on the second, (m) fiat^ by a case 
in Brownlow^ (n) it appears^ that it is no plea^ that 
the defendant had brought a writ of partition of 
the same land. The Court there said^ that if the 
first plaifttiff would not proceed iiik>n his writ^ and 
the defendant should confess the action^ yet the 
defendant cannot have partition made upon that 
plaintiff's writ ; sEhd therefore it is reasonable that 
the defendant in the first action may sue- out a 
writ to make partition^ ^ 



SECT. III. 



OF THE PROCESSj PLEADrNQSj JUOaMENTS^ &C. 



I^rbce^s. 



THE procesia^ ; ip partition^ is summons, attacb«i 
m^t^ tfnd distress infinite, (a) At ^tbe reittrn of 
the summons, each defendant may cast an es- 
soign ; (6) :or if he does not, then at the retttm of 

(m) G. Hilt. i»r c. & M9. 

(n) Mitt T. Glemhamy 1 Brownl. 1118. - 
(a) F. N. a 62. M. 1 BrQwni. 156. 
(6) 1 Brownl. 156. 
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%h^ ptnm. Jf the defendant does iiel apj^ar upen 
Diepme; a dSffrJngtia Bhatt iwiie^ upon which >he 
sbaU be amerced to U. which 9ball be deniUed 
Mi$a qmiies. (c) . If one defendant eaats an es- 
weign, the other may have another essoign ; for the 
statute Weatm. I. c. 48. don not extend to an ae* 
tion for the mere diviskm of land» but where the 

T%ht of the hind is in qpiefitkm. (d) 

% 

la Booth on Real Actio«a^(e) it is saM^ Uiat aid 
lies in this action^ which may be counterpleaded* 
But this seems to^be a mistake : for aid is said only 
to lie in actions where the inheritance is demand* 
ed/ which is not Ae case in partition. (/) 



JOeelaratifm. 

WHEN the defendant appears^ the plaintiff de- 
clares against him* (g) 

By the stat. 8 & 9 W. III. c SI . s. I.^ made per- 
petual by Stat. 3 & 4 Anne^ c. 18. s. 2., (h) reciting, 
that the proceedings on writs of partilion were 
found to be tedious, chargeable, and oftentimes 

(c> Compr Alt. lOS. Com. D^. Ptatder (aF, 1.) 

(d) Hob. 8. 

(«) P. ua. 

(/) See 1 Roll. Abr. 16% 

(g) Com. Dig. Pleader {p F. 3.) 

(A) See Appendix. 
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ipeieetttftl^ by fcamn of the difficiAy of diaeover* 
jiig ^he pciraons and estates of the tenants of the. 
manors^ &c. to be^dividedj and the defeotiYe gnt 
dilatory execating and returning of the process of 
sanuBoas^ attachment^ mid distressj and other kn* 
pedioumts^ in making and estabfishing pajrtitioBS ; 
and the consequent inconyeniences to persons ha¥-* 
ing nndiYided parts : it is enacted^ Ihat after pro-- 
cess of pone or attachment^ returned on a writ of 
putitioin^ affidavit being made by my credible per- 
son^ of due notice given of the said writ of partis 
tion^ to the tenant^ &c, and a copy thereof left with 
the occupier^ &c. at least forty days before the 
day of the return of the said pone or attachments 
if the tenant^ &e. do not^ within fifteen^ days after 
tbe return of such writ o( pone, &e. cause an ap^ 
pearance to be entered in the Court where the 
process is returnable^ then^ in defoult of appear- 
ance^ the demandant^ having entered his dedara-^ 
tion^ the Court may proceed to examine the de* 
mandant's title and quantity of his part and pur- 
part^ and award a writ of partition accordingly. 
, « . ■ • ■ 

This act equally extends to coparceners^ joiiit^ 
temints^ and tenants in commoa. 



But this statute only applies to cases of sluing 
judgment by default^ for want of appearance^ and 
not where the tenants have appeared, {i) 

(t) DffeTj Dem', ▼. Bullock oitif «^Aer«, Tmants^ | 0* mud P^ 
434. Aod fid. HaUon w. Tbe Emrl 0/ ThwiHy S JB. 1494. . 

f2 
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Declaration by one p&rcener, or joitit4etmn(;. 
against the others^ must shew how they are par- 
ceners or joint-tenants, (j) 



\ • 



Bat it is otherwise where they are tenants in 
common^ for they claim by several . titles^ ctnd: 
therefore one is not supposed to have knowledge 
of the title of the other* And so was the opinion 
of the whole Courtj who said they would not 
reverse a judgment^ contrary to so many pre- 
cedents, (k) 

• 
A writ of partition is maintainable^ without 
9hewing of whose gift (/) Thus a declaration by 
parceners th^t it was the inheritance of the com-* 
mon ancestor in tail is sufficient withQut.fthewipg 
the commencement of the estate tail ; . for in tbifi 
writ the land is not in demand^ but only the po8« 
wssioa affirmed or ascertained, (m) 

ft 

.Bat if the declaration says^ that the plaintiff and 
defendant were seised in fee^ where it is found 
by the verdict^ that one held in tail^ the writ 
abates. For though one needed not to take no* 
tice of the other's estate^ yet when he wUl take 

(j) Vide Yaiei ?« Windham^ Cro« Blis. 64. Com. 0ig. 
Pleader (& 34.) (3 F. 2.) 

(A;) Yates ▼• Windham^ ub. supra. 

(0 Co. Ent. 4H. 413. where it is said^ that difers prece- 
dents ^ere shewn accordant. 

(m) naward ?• Dukfi o/ Sunex^ Djr, 79. ft* 
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upoa him the knowledge of it/ and mtslakes it^ 
be fails, (n) 

It is to be observed^ however^ that iv a ipodern 
case^ where the count stated a tiUe in fee^ and then 
alleged that it belonged to the parties to bavfs 
certain shares in tail^ the court permitted the 
county as well as the subsequent proceedings^ to 
be amended^ by striking out the words of. limits- 
tioQ 'm tail, (o) 



Plea. 

• . . '. 

To the declaration the defendant may pleads 
iwn tenent insimuL (p) And this is the gener^ 
issue, iq) 

t 

Bat by the stat 8 & 9 W. Ill c. 31. nai^ in 
abatement shall be received in any suit for parti« 

» 

tion. Nor shall the same be abated by the death 
of any tenant 

It is no plea that the defendant had brought 4 
writ of partition of the same land, (r) 



(n) Tatfhr v. Saiyer^ Cro. Eli«. 760. 

(o> Baker v. Darnel^ 6 Taunt. 193. InJrOy p. 71. 

(i>) Com. Dig. Plender (3F«3.) 

iq) Booth on Real Actions, ^46. 

(r) 1 Brownl. 158. ^MiU t. Gkmhamy ib. 156. $. l^ 
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Nor can the defeAdani ptead non demisil, for 
this amoants totion tenent insimul. (s) 

In a writ of partition^ between tenants in eom-* 
mopj by the stat; 31 H. VIIL c. 1.;, the tenant 
pleaded ancient demesne, and it was acyudged a 
good plea. (0 



Judgments, and ifUermediate Proceedings. 

After confession of the action^ or issue tried for 
the plaintiff^ there shall be judgment^ quod par^ 
titiofiat inter partes pruedictas de tenementis, Sgc. 
And thereupon a judicial writ goes out^ as an exe* 
ctttion, to the sheriff^ to make partition^ which re- 
tites, firsf^ the writ of partition and judgment^ 
and then commands the sheriff^ together witb 
twelve men of the vicinage^ to go in person to 
the landu U> be divided^ and there in presence of 
the parties (if they appear^ on summons to be 
KAade^) by the oaths of those twelve men^ to make 
an equal and fair partition^ and allot to each party 
his full and just share^ and then return the in- 
ijpiisitibn of the partition^ annexed to the writ^ 
under the sealis of the sheriff and the jurors^ whose 
names are likewise to be returned, (u) 

(f) 1 Brownl. 157. 

(0 Poni w. Ponif lUym* 94d. Mprif, p» 6f. 
{u) Co. Uit. U7. b. Bobih on Iteal Actions M5. Conu 
Dig. Pleader (3 F. 4.) 
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By the before m«ntiotied statute^ . of 8 mud 9 
W. III. if no tenant entens hiis appearance in the 
tnanner before noticed^ the plaintiff may .declare^ 
&c. and the court give jndgmettt by defkldtj with a 
writ of partitioii to set ont hk patt in severalty. 

It whs foriMrly neeesiary^ in appears by tba 
words of the vmt^ {i>) thcA the high sheriff shoaM 
attend with the jury in person^ at the execution 
of the judgment in partition. But now^ by the 
same statute of 8 and 9 W. III. if the sheriff 
by reason of dkitancej infirmity^ <Mr other hindrance^ 
cannot conveniently attend^ the uhder-isheriff in 
presence of two justices of peace^ mifty proceed 
to execution by inquisition ; and the high sheriff^ 
thereupon, shall make the same return, as if he 
were personally present ; and they are obliged to 
attend, on pain of 52. and shall have fees, Ae. 

Hie t>roteeding befatte the sheriff H <qttile 
open, (to) 

If partition be made by the sheriff, although 
the writ be not returned, it is good enough, and 
none of the parties shall except against it. (x) 

The court will permit the sheriff's return, and 

(o) And see Utt. s. 348, Cto. Eiis. 9 Ck^i case, 
(o) Hargr. Co. I^tt. 167. b. n. 3. btfhiy Cliep. IV. 
(0) Per Pjrer^ Ow. 31. And so, he said, was the bette opi- 
Dioa in the case of Cui^pepffr ▼• tfaoal* 
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the|adicial writ to be amended- . Thus^ where the 
count shewed an .estate in fee^ (which was the 
jfact)^ but went on to allege that it belonged to the 
demandants to have estates in tail; and judg- 
ment on de&uU was entered^ that partition should 
be made^ generally^ and the writ commanded parti- 
tion, and that the shares should be in tail; a^d the 
sheriff returned, that he had caused the shares to be 
delivered to the demandants in tail ; aqd final ju^* 
roent was given; — the court allowed the count, 
writ, and return to be amended, by striking out 
the words of limitation in tail; though they hud 
at first hesitated, whether this did not fiill withia 
their general rule of allowing no amendment in 
real actions; and felt a difficulty Jn amending the 
return, which was the act of the iheriffl (y) 

IT has been questioned, whether a new writ 
can be awarded, if the shares be unequally distri- 
buted by the aheriffi upon his foriper writ. But 
it is said, that in 4 Car. it was so done, in a case 
between Taylor and Sir Pexal BrockhursU {z) 

After partition is made, and the writ is returned 
by the sheriff, with the inquisition thereto an- 
nexed, of the partition, in the manner before no- 
ticed; thepj upon motion to the court, the second 
judgment is given, quod partitio prtedicta Jirma et 

(y) Baker v. Daniel^ 6 Tauot. 193. 
(s) Dyer 73, a* and note (7). 
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staSUis in perpetuum teneatur; and this is the 
principal judgment, (a) And, as the former judg-^ 
ment is only an award of the court, and interlocu* 
tory only; and not definitive, no writ of error lies^ 
before the final judgment (6) 

r 

Arid; by the statute 8dnd 9 W. III. c. S1.be« 
fore cited, after such writ executed in manner 
thereby provided, upon eight days* notice to te- 
nant of the land, and returned, judgment final 
shall be given, which shall conclude all persons 
kfteir notice, though not named in the proceeding, 

and though the title of the tenant be not truly set 
forth. 

« It may be well to notice here a case> which 
shews the circumstances to be attended to on these 



. In partition, a rale to shew cause was granted, 
and aftei*vvards made absolute, on affidavit of ser- 

m 

vicf, for the 4x>urt to prodeed to examine the title 
of the defendant; process having been duly re- 
turned, the declaration entered, and no appearance 
entered by the tenant within ten days. The court, 
on making the rule absolute, appointed to proceed 

(a) Co. Litt. 168. a. Rast. Entr. 453. a. Booth on Real 
Actions, ^6. 

(6) Co. Litt. 168. (a.). Noy 71. CourUesa of Warwick t. 
Lord Berkeiejf. Gro. Elit. 0S5. 643. S.C. 11 Rep. 40. a. 
Metcalf*8 case. 
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Oil the examination in open courts on the morrow. 
On the morrow Walker, for the demandant, opened 
Iw title, of which abiitraela had been left with the 
Judges. It fortunately proved not to be very intri^ 
cate. The several seisins, descents^ devises, and 
conveyances, were proved by affidavits. The deeds 
and wiHs were produced and read ; and, no counsel 
appearing for the tenant, the Earl of Thanet,^^ 
judgment on his default vms given for the demand* 
ant to hold in severalty the premises demanded in 
his count; in some of which he was seised of two 
undivided third parts, and in others of a moiety 
only, in common with the said Earl of Than^. 
And a writ of partition was awarded accordingly. 
In a subsequent term, the sheriff returned that he 
had executed Uie same, in the presence of persons 
who attended for the plaintiff and defendant re* 
spectively ; and he specified in his return the se-^ 
veral parcels, with their metes and boundaries. 
And tiiereupon Walker, for the plaintiff, moved for 
final judgment, qtwd partUio sil stabilis. The rule 
for which was made absolute, the last day of the 
term, on affidavit of notice to the defendant, and 
tenants in possession, (c) 

It may be also observed, that the writ is now 
become a rare proceeding ; and, w.hen resorted to, 
it is generally by consent, and confessed, (ef). 

(c) HaUon ▼. BarlofThanei^ t Black. Hi 1134, n&. 
id) Booth on Real Act. 946. 
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iVitli ihespect to fiaiil j«dg;inent; givm Qtider tbe 
statutes^ it dUfers^ according to circutnitaiicni 
Fijfr tke judgment ivpon Cbe first sttttute of 31 £L 
VltL of {nfaeHtaneeg, iiisitjirfm tmrtilw mperpe* 
tnuin} bat upon the «t»tate dS H« VIIL it it 
otherwise^ for judgment given upon that statute 
shall not bind him* in the reversion^ on account of 
the pf ovfeo at the end of it (e) 

The judgmeht Must be conformable to die de^ 
mand^ for if A. brings partition^ and therein de^ 
nmnds the fourth part^ and the jury find that the 
co-t^nimts hold pro indivuo, but that A. ought to 
have only a fifth part^ A« shaH not have thai 
which is due to him^ viss. the fifth part which he 
has a right to ; for then the judgment will be va^* 
riant from the demand. (/} 



IN a writ of partition^ no damages shall be reco- 
vered nor an enquiry for them. And yet the writ 
of the court is ad damnum, &c. (g) 

And as the demandant cannot recover damages, 
neither can he recover costs^ whether by the com- 
mon law or the statute of Gloucester, 6 Edw. I. 
Though from time to time statutes have autho* 

(e) Per Gaudy, J. Siramam r. Cotburu^ Godb. 86. 

(/) Beekei t. Bromley^ Noy 107. 

ijg) C9U9iies9 of Warwick v. Lord Berkky^ Hoy 68. 
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rized partilton anibng paifticiilar tenants^ who 
couki not have it at comnion law^ none of them 
ever gave costs. Therefore^ he who procures the 
partition is at the whole expence^ unless the o(iie# 
will be at expence for his own convenience. (A) 



IT only remains to be observed^ that by the sta« 
tute 8 and 9 W. III. c« 31 • it is provided^ that 
after a parlftion made pursuant thereto; if any 
within a year after judgment^ or removal of the 
disabilities therein mentioned^ by motion shew a 
probable bar^ or that the plaintiff bad not title to 
so much^ the court may admit him to pleads &c. or 
if be shews an inequality of partition^ the court 
may award a new partition. : ' 

(h) See Argmpents in Calmady v* Calmadyy 2 Ves, jun. 569^ 
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CHAP. IV. 



4«e PARTITION BY BIU. IN E^DITr. 



SECT. I. 
0/ the EquUabte Jurisdiction in Partition. 

XT has been shewn^ in the preceding Chapter, 
that if the titles of the respective parties are in any 
degree complicated^ very great difficulties attend 
the process of partition at law/ where the plaintiff 
must prove his title as he declares^ and also the 
titles of the defendants ; and judgment is given for 
the partition^ according to the respective titles so 
proved ; and also that no permanent partition can 
be made^ if any of the parties are only -entitled to 
parttcalar estates. 

These difficulties have encouraged applications 
to courts of equity^ for partitions^ (a) which are ef- 
fected in a much easier manner, and divested of the 

(a) See Jgar v. Fair/ax, 17 Ves« 553. 
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hazard attending such technical niceties. The va- 
laation of the proportions is here much more con- 
sidered ; the interests of all the parties are much 
better attended to^ and it is a work carried on for 
the common benefit of all. (b) Besides this^ a parti* 
tion by decree has the advantage of binding those 
in reversion or remainder^ as well as the particular 
tenants. 

There is no original jurisdiction in equity^ in 
partition, (c) 

A party choosing to have a partition has the law 
open to him ; there is no equity for ii^ but the ju^ 
risdiction of the courts obtained upon the above 
mentioned principle of conrenienee. It is not for 
the court to say^ one pai*ty phall not hold his pai t 
of the estate as he pleases : but another person hw 
also the same right to enjoy his part as be pleases; 
Md> therefore^ to have the estate divided* The 
hm baa provided^ that one shall not defeat the right 
of tb« other to the divided estatf^. {d) 

With respect to the origin of this branch of 
equitable jurisdiction^ different opinions hav« been 
formed ; and perhaps nothing decisive can be said 

(b) Calmad^i* Calmffdtfj 2 Ves. jtto. 569. See Mitf. Plead. 
97. (3d ed.) 

(c) iHw«% V. iVufid^, 2 Ves. jun. 124. 

(</) Calmadff t. Ualmady^ ubi supra* See Mitf. Plead. 97. 
(3ded.) 
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on the suhjeet Agreeing, therefcire^ as I do^ with 
Mr. Fonbbnqiie^ that ^^ to establish the origin of 
any branch of legal or eqnitable jndisdiction is 
slways difficult and seldom . necessary^ provided the 
exercise of such jurisdiction is fonnd to be cotidn^ 
cive to the ends of substantial justice^" (e) I shall 
content mysdf with detailing such of Uiose opi- 
nions as appear to me most worthy of eonsidera* 
tion, and leave the reader to draw his own conclu* 
sioB from them. 

In the argument in the case of the Earl of KU^ 
dare y, Eu$Uu:e (/) It was said^ that the jurisdic** 
tion of the court of equity was groundal on the 
•taliule^ which made one tenant in common ac* 
countable to the other^ so that since that statute 
they had become^ as it were, trustees the one for 
the other. 

In the aiguments in the case of Mundy v. Mm^ 
dy, (g) it was said, that, supposing there were not 
any proceedings for partition between coparceners 
in this court before the statute 31 H.VIII. c. I. and 
32 H. VIII. c. 32. (A) it was probably in conse- 
quence of the statutes, that the court assumed the 
jurisdiction. — But Lord Rosslyn observed, Aat no 

(e) 1 Foiib. Eq. 21 •(4th ed.) 

(/) 1 Vera. 421. 

(rt 2Ves.ian. 126. 

{h) Sufra^ Chap. Ill, s. 2 
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express authority was given by the statutes to the 
court. And in a recent case^ (i) Lord Eldon said^ 
the court issues the commission^ riot under the au- 
thority of any act of parliament^ but' by analogy to 
its jurisdiction, in the case of dower.* 



* > 



Mr. Hargrave, in reference to the origin of 
this branch of. equitable jurisdiction> remarks: (A:) 
'^The earliest instance of a bill for jpartitionr 
I observe to be noticed in the printed bodes; 
is a case of the 40th Eliz. in TothiU's Transac- 
tions of Chancery^ title Partition. According' to 
the short report of this case, the Court interposed 
from necessity, in respect of the minority of one 
of the parties ; the book expres8ing> that; on that 
account, he could not be made party to a writ 
of ^partition ;- which reason seems very inaccurate : 
for if Lord Coke is rights that writ doth lie against 
an infant^ and he shall not have his age in it, and 
after judgment he is bound by the partition. But 



(i) Jgar V. Fairfax^ 17 Ves. 652# . ; 

• * ^ ' 

* And see the argument for the plaintiff^ in the case of Wai* 
son Y. The Duke of Norihumberkmdj (11 Yes. 153,) where it 
mras said, that the assumption by the court of this jurisdictioa 
was probably, as in the case of dower^ first made, on account 
of some outstanding estate, which would prerent the legal re- 
medy ; and until lately, every bill had such a charge; but since 
the case of Cutftis t. .Curtis^ (^ Brot C. C. 6200 that had not 
been considered necessary, being merely a formal suggestion, 
though probably founded originally in fact, 

(A:) Co. Litt. 169. n. (2). 
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probably in Lord Coke's time^ this was a rare and 
rather unsettled mode of compelling partition ; for I 
ob^rve in, a case in Chancery^ of the 6 Gha. I. (Q 
which was referred to the ju^es^ on a point of law, 
between two coparceners, that the judges certified 
for issuing a writ ~ of partition between them^ and 
that the court ordered one accordingly^ which I 
presume would scarce have been done^ if the de- 
cree for partition and a commission to make it, 
had then been a current and famUiar proceeding 
with Chancery/' 

Mr. Fonblanque, in reference to Mr. Hargrave's 
Bote, observes, (m) that '^ a practice sanctioned by a 
]precedent of so early a date as 40 Eliz* cannot 
reasoimbly be described as a new mode ; parUeui* 
larly, when it is considered, that there are ¥ery 
few, if any, reports of decisions in equity, of au 
earlier date. The reason assigned by Tothill, for 
thk decision, is, in the opinion of Lord Coke, in-? 
sufficient to support it; and it will become still 
more so, when it is considered, that an in&nt, 
when he attains his age, may shew cause against 
a decree of partition in equity, unless he be a 
plaintiff, in the suit, (n) But though the reason by 
Tothill fo.iI, the decision is not destitute of pirinci- 
ciple to support it. y 



(0 Drury t. Drur^j 1 Ch. Rep. 26. (Sd ed.) 
(m) 1 Treat. Eq. 19. (4th ed.) 
(n) See infra^ Sect. III. 

G 
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*' The case of DrUry v, Drury appears to have 
been decided in the 6tfa of Chas. I.; previous to which 
period^ and even to 40 Eliz. equity had decreed an 
equal partition^ where that made by the parties ap- 
peared to be unequal. Norse v. Ltcdlow, 32 Eliz. 
Tothill, 155. Whether this partition was made by 
writ^ commission^ or consent^ does not indeed ap- 
pear ; neither does it appear^ in Drury v. Drury, 
upon what ground the writ of partition was de- 
creed: but it is observable in that case^ that the 
question of partition was not referred to the 
judges ; and that if it was^ they could not strictly^ 
in such a case^ have certified that a commission^ 
which is an equitable process^ ought to issue. 
The inference^ therefore, drawn by Mr. Hargrave 
from this case, cannot be supported, unless it can 
be at least shewn, that the judges were called updii 
to decide, not only the question df partition, but 
also to point out the mode to effect it. If, how- 
ever, the authority of this case can in any degree 
support the doubt raised upon it, I think it must 
be removed, by an almost immediately subsequent 
case, 14 Chas. I. Bahbv. Dudeny, Tothill's Trans- 
actions, title Partition, p. 155, in which case the 
court refused to interfere, not upon the ground, 
that it had no jurisdiction ; but because ^' the 
matter was but 9/. per annuniy Norhury v. 
Yarbury, Toth. uhi supra. See also Mana- 
ton V. Squire, 2" Freeman, 26. ; in which case 
partition was considered as cognizable in equity, 
as at law.** 
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In the above mentioned case of Earl of J^ilddre 
v. Eustace {o), (which was in the reign of James 
the Second^ bills for partition were said to have 
become common ; and in Manaton v. Squire, (p) in 
the subsequent reign^ the Chancellor observed, 
'^he did no more question the jurisdiction of the 
Chancellor in these cases^ than he did> whether a 
gift to a man and his heirs were a fee simple. 



SECT. II. 

In req^ect of what species of Property a Bill for 
Partition lies, and how the Property mtist be 
divided. 

ON this part of the subject, I shall pursue the 
same course as that I have adopted in the two 
preceding Chapters, by considering, together, the 
subject matter of the partition, and the mode of 
making the division. 

Whatever is capable of being divided may be 
the subject of partition in equity, (a) There have 

(o) Supra, p. 78t 

(p) Ubistqtra. 

(a) See argument in Agar ▼• Fairfax, 17 Ves. 647, 

g2 
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been insitanoes of a decree for partitioii of a ma- 
nor^ (6) and of an advowson. (c) 

As a general rule^ indeed^ it may be stated^ tkai^ 
a» for as regards the property^ the Gommission is 
doe in those cases in which the writ lies, (d) Bat 
the Court may even divide some things which can- 
not be ^fcnded at law. (e) 



A bill may be maintained for partition of tithes ; 
and though in support of a demurrer to a bill for 
a partition of great tithes of several parishes^ held 
by the plaintiff and defendants as tenants in com^ 
mon^ it was insisted^ that tithes being incorporeal 
and indivisible in their nature^ no partition could 
be made of them in severalty^ but by metes and 
bounds^ which could not be fixed on tiie lands out 
of which they issue, without the consent of the 
owners of the lands ; and that placing such bounds 
independently of the metes and bounds of the se- 
veral parishes, must create great confusion ; so 
that, whether they were or were not indivisible in 
legal estimation ; a court of equity ought not in 
such a case to decree a partUion, without the con- 
sent of all parties concerned, but leave the plain- 
er) Sparrow t. Fiendj Dick. 34S. 

(c) Bo^lkoate t. Steers, fi>. 68. Maikem r. BUhapofBaik 
and fVeUi, ib. 65%, 

(iQ Se» Turner ▼• Margany 8 Ves. 143. SuprOy Chap. III. 
Sect. L 
(e) Baxter r. Knottgej I Vss* sea. 4M. 
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tiff to a writ of partition at law. Yet tiie Lord 
Chancellor over-raled the demtirrer. (/) 

If there is only one entire subject matter of 
division^ it must be severed into shares^ although 
the difficulty of doing it should be almost insupera- 
ble^ and although it should be attended with the 
most palpable inconvenience and even destruction. 
The following cases will amply explain this. 

The following objections against having a parti- 
tion were made by a defendant : — 

1. That the estate consisted of permitting the 
New River Company to lay such number of pipes 
as they should think fit^ and through the ground 
in that part of the estate called Cold Bath Fields, 
for which they paid an annual rent for each main 
jnpe; which pipes ranged in such a manner 
through the grounds^ that no partition could be 
made thereof. 

2. That the different parts of the estate called 
Cold Bath Fidds were two water conduits^ one of 
which the testator of defendant^ at great expeoce 
and improvement^ had turned into a cold bath for 
public use^ and built rooms^ &c. and sunk brick 
drains through the said estate^ under seyeral streets 
and passages^ which^ with other expences^ cost 

Xf) Baaekr t. Kn^Ugs^ I V«(l, un. 494. Gwill. 8S6. 
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3000?. and upwards^ but had cost plaintiff not 
5002.; which bath had been bo considerable an 
improvement to the estate^ that it appeared the 
same brought in 300/. a year^ and had been so far 
esteemed as an improvement^ that at the time ad- 
vantageous building leases were agreed on^ re^^ 
straining covenants were insisted on^ to prevent 
their digging more than three feet in depths on 
that part adjoining to the bath^ lest the springs 
should be disturbed. And the other of the said 
conduits had been^ and still was^ suffered to run 
waste ; and the bath was under a lease to defend- 
ant^ for twenty-one years : but it was not possible 
to divide the water which sprang up> without de- 
stroying that part of the estate. 

3. That the situation^ state^ and condition^ of the 
estate^ were attended with several circumstances^ 
which did not usually attend other estates^ a& well 
hfi the several matters aforesaid> as with respect to 
the rents reserved on the said leases^ expiring at 
different times^ the great inequality with respect 
to the goodness^ nature^ and situation^ as to plea- 
sure and convenience^ of several of the houses^ 
&c. the different fines on renewal^ and part of the 
premises being yet uncovered ; and the difficulty 
arising by certain houses^ &c. which had been 
purchased by plaintiff^ not standing together^ but 
dispersedly in several parts of the estate, 

4. That no certain value could be fixed on for 



BY BILL IN EQUITY. 87 

either the bath or conduit^ by reason that the 
profits from batbs^ and things of the like nature^ 
were dependant ttpon opinion^ and though a moiety 
. of the hath was then let at 60L a year^ yet at the 
expiration of the lease it might be of little or no 
value^ and especially if the conduit which then ran 
waste^ should on a partition be allotted to the perr , 
son not having the bath^ which would put it into 
such party's power^ by digging foundations for 
buildings^ sinking cellars, or otherwise^ to prevent 
the waters which supplied the bath> from flowing 
to it, and thereby destroy it. 

However, Lord Hardwicke decreed a partition 
DOtwithstanding all these objections, (g) 

Where the plaintiff was entitled to three or four 
hundred acres, and the defendant to fonr or five 
only, and though the defendant wojild rather have 
give^n up his part than be at the expencj^ pf th^ 
piM'tition, yet it was decreed, {k) 

And where the property was situate in the north 
.of Epgland, and cons^isted of cattle gates^ and of 
certain other rights of a very peculiar nature ; yet 

(g) Warner v. Baynes^ Ambl. 589. 

(A) Norris v. Le Neve^ S Atk. 83. cited by Sir T. Clarke, 
M. R. as Nevis t. Levene^ in Parker v. Gerard^ Ambl. 236. 
Norris t. Le Neve was a case of a commission to ascertaii^ 
boQudaries* 
3 
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k partition was decreed in very minute fractions, 
according to the rights in the cattle gate, (t) 

Thus also a partition of a great waste was 
decreed, though there were many reasons tend- 
ing to great inconveniences, as want of pasture, 
shade, &c. (k) 

Id a case where plaintiff was entitled to two 
thirds of a house, and defendant to the other third. 
Lord Eldon said, this would be a feir proposition, 
-—a reference as to the value, and to which party 
the option of buying or selling should be given. 
It was of great value to both parties ; to the defend- 
ant as shopkeeper, and to the plaintiff^ as con- 
tiguous to other estates. Out of mercy to the 
parties, he would let it stand over. 

And afterwards he said, the difficulty was no 
objection in that Court. He was, therefore, of 
opinion that if the parties insisted upon having the 
law take its course, the commission might pro- 
ceed, (Z) The commission having been executed, 
an exception was taken by the defendant, on the 
ground, that the commissioners had allotted to the 
plaintiff the whole stack of chimneys, &c. all the 

(t) Parker ▼• Gerardj vbisvpra. Vide argaments in Agar t. 
Fairfax^ 17 Ves. 647. 
(Jk) Manaton t. Squire^ 2Ch. Gas. 237. 
(/) Turner y. Morgauy 8 Ves. 143. 
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fire places^ the only stair^case in the house^ and all 
the conveniences in the yard! But Lord Eldon 
over-ruled the exception^ saying he did not know 
how to make a better partition for the parties; 
that he granted the commission with great reluct- 
ance, but was bound by authority; and it must 
be a strong case to induce the Court to interpose, 
as the parties ought to agree to buy and sell. (m). 

However, if the subject matter of partition is 
divers, and there are other lands, &c. to make up 
the shares, it is not necessary that every part 
should be divided. Care must undoubtedly be 
taken, that the parties have the value of their 
shares allotted to them : but there is no colour of 
reason that any part of the estate, should be lessened 
in value, by dividing the whole. If there be three 
houses of different value to be divided among 
three, it would not be right to divide every house, 
for that would be to spoil every house ; but some 
recompence is to be made, either by a sum of 
money, or rent for owelty of partition, to those 
that have the houses of less vafue. (n) 

Thus where partition was decreed of an estate 
consisting of a great house and park^ and farms 
and lands about it; the defendant (to whom one 
third belonged, one of the plaintiffs and his wife 

(m) See 11 Yes. 157. note* 17 Yes. 546. note* 
(n) Clarendon y» Hornby^ 1 P. Wms. 446. Vid. «tpra, 
Chap. II. Sect. I. 



90 



op PARTITIOM 



being entitleri to Ijbe remaining two thirds) insisted 
to have one third of the house and also one third of 
the park assigned bim by the cpramissionerB ; and 
it.was urged in his behalf that as at lew^ in case of 
a writ de partilionefacienda, a tenant in common 
should have half the bouse^ every other toll dish, 
and every other turn of a church, &c. (o) so equity 
in the: present case followed the law. But Lord 
ClKnceUor Parker said, that if the defendant should 
ba-ve.one third of the house and of the park, this 
would very much lessen the value of both. By 
the same reason every farm house upon the estate 
roust be divided, which would depreciate the estate, 
and occasion perpetual contention; and it might 
be the intent of the defendant when this partition 
was made to compel the plaintiff to give him forty 
years' purchase for his third of the house and 
park. Therefore, since the plaintiff and his wife 
had two llnrds, he recommended, that the seat and 
paric should be allotted to them ; and that a liberal 
t^wanQc out c^ the rest of the estate should be 
pitkde to the defendant, in lieu of his share of the 
bouaeand park, (p) 

>i.Tbe principle observed on partition is, that if 
tiK thing divided is given with due regard to tlte 
value of that thing among lAe ;)arfoe«, it isnoob- 
jtalion.that it is given, so as not to increase the 

value of other property, not the subject of the par- 
Co) Si^a, Chap. lU. Sect. I. 
(|f) Clarendon v, llornbi/, ubi supra. 
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tition. In many casAs, a man might 4Mly, another 
should not have two thirds of a field contigaotis to 
his mansion-house^ without paying a price on ac-*- 
eount of its value to him^ with reference to that 

ilituatioH. (9) 

' • ■ ■ ' ' 

V It remains to be observed^ that if the property 
lies hi Ireland^ the Court does not decree a parti-^ 
iion^ for a bill for partition is in the 'nature^ a 
writ of partition which lies notfor land in anotbet 
kingdom, (r) 
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jPbr and against what Persons j in respect of estate 
; and other circumstances. Partition will 6e ae- 
/ creedj and how their Titles, Sgc. must be stated 
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' WE shall see^ hereafter^ that when a partiti^»i^ 
is made pursuant to a decree in equity^ it is finally 
perfected by mutual conveyances of the allotment^ 
made to the several parties. If they are not com- 
petent to execute the conveyances^ the partition 
eannot be efiectually had (a) It may therefore be 
stated as a general proposition^. that partition wiH 
be decreed for and against such persons as are able 

(q) fVaison ?. Duke of Northumberland^ 11 Ves. 162. 

(r) 2 Ch. Ca. 189. 214. 1 Vern. 421. Com. D\g. Cii. 4 (E.) 

(a) Whak^ v. Dawson^ 2 S<;h. and I^efr. 367* 
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to convey their undivicled sbares^ for the purpose 
of completing the partition. If persons seized 
of particular estates^ together with the reversioners 
or remainder-men^ are made parties^ partition may 
be well made^ because they are together competent 
to convey the whole interest. But if the rever- 
sioner or remainderman is not joined; tben^ although 
partition will be decreed^ because the particular 
tenant would be entitled to Tt at kw^ yet it will be 
only of temporary duration (b) 

It often happens^ that property is so settled^ as 
that persons hereafter to come in esse may even- 
tually be entitled, together with the present pro- 
prietors, under a contingent remainder, executory 
devise or shifting use. It seems that this is no ob- 
jection to a partition : but then, of course, it can 
only be a partition commensurate with the interest 
to be conferred by the conveyances of the parlies. 

R. W. was tenant for life of an undivided moiety, 
with remainder to all the children of his body, to 
be begotten, equally as tenants in common in tail, 
with cross remainders among them in tail. R. W. 
and his four infant children filed a bill againrt the 
persons entitled to the other undivided moiety. 
An objection was taken, from the possibility of 
other children. But Lord Eldon is represented as 
saying, '' At all events^ you are entitled to a parti- 

(b) See Baring v. Nash^ I Ves* and Beam. 551. 

1 
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tiofi during the life of the tenant for life. But I 
think thig is no objection ; for if so^ in every case 
where there is a settled estate^ with remainders to 
persons who may come in esse, there never can be 
a partition/' And he decreed a commission for 
' partition, (c) 

And it is apprehended^ there never can be a 
permanent partition^ until such remainder men are 
ascertained^ and brought before the court, {d) 

A lessee for years, as we)! as other particular 
tenants, may compel partition in equity. 

Lessee for a lon^ term of years in one-tenth 
part brought a bill for partition against the owners 
of the inheritance of the other nine-tenths ; and a 
grovnd of demurrer was taken, that without the 
owner of the inheritance of the one-tenth part, the 
" court had not all the parties interested in the sub- 
ject; and therefore could not make an effectual 
decree for a complete partition of the whole es- 
tate, binding all parties interested in the estate. 
But Sir Thomas Plumer, V. C. over-ruled the 

demurrer; for if the owner of the one-tenth share 

* 

had been made a party, the owner of the term 
could not compel him to join in this partition, and 
pray this relief against his will, that he might be 
decreed to concur with the other parties, in making 

(c) Willi T. Slade^ 6 Yes. 498. 
(cT) See Mitf. 97. 
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partiliot> of this estate^ not for a terras of years only, 
but for ever. As between the lessee and remain^ 
d^ man in fee, they are not as tenants in cor9i[9Qa. 
They) represent between them the absolute interest 
in the tenth part ; but each has a separate iiu)e-» 
pendent interest, and the proceeding of the one 
can neither avail nor bind the other. 

And, notwithstanding the admitted inconveni- 
ence of a temporary partition, and the necessity. c^T 
coming again to the court, after the expiration of 
the term, his honour held, that the plaintiff's title 
to the term beii^ fclear, and liable to no objection^ 
he was entitled to the same partition in that court, 
to which he would clearly, under the statute 32 
Henv Vm.; be entitled at law. (e). 

On ' a bill by copyholders, tenants in common^) 
Sir Thomas Clarke, M. R* said, the parties indis- 
putably were not entitled to a partition there, if 
Bot entitled at common law, or by act of parli^r 
nient Andbedismi^sed the bill (/} 

However, in Dodson v. Dodson, at the Rolls, 
1795, copyholds, as well as freeholds, were in- 
dudiedrin the decree for partition; and I undqir- 
stand, it is the practice of the court to decree par- 
tition of lands of that tenure. 

(e) Bartngy, Nash^ 1 Ves. and Beam. 551. And see fViUs 
V. Slade, ubi supra^ Turner ▼. Morgan^ 8 Ves. 143. 

(/) Scott T. Fazccct^ 1 Dick. 299. Vide supray p. 37. 62. 
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IT w^s said by Sir Thomas Qarke; M. R. in 
Parker v. Gerard, {g) that a bill for partition h a 
matter' of right, and that there ig no instance of not 
succeeding in it; biit where there is not proof of 
title in the plaintiff. 

But in another case the proceeding seemed to 
be considered, not as matter of right, but of dis- 
cretion; for LfOrd Hardwicke said, that wbere a 
plaintiff has a legal title, it is considerecl as dis« 
cretionary in the court, whether they will grant a 
partition or not. But where the case is founded, 
on an equitable title, the court must determine it, 
or otherwise it would be without remedy, (k) 

But in a more modern case. Sir Thomas Plumen 
V. C. said, that this must be taken with the context ; 
that it was stated to be discretionary where there'^e 
suspicious circumstances in the pkifitiff's title, as- 
in the above case, a suspicion of forgery. « Wterc 
the legal title is under such suspicious^ oireuiDtn 
stances, a court of equity may well pause in di- 
recting partition. But if the title is clear, a parti* 
tion is matter of right, (e) 

Ik 

IN Cartwright v. PuUenei/, {k) it was said^ that 

(g) Ambl. 236. 

(A) Cartwright Y. Pulienet/^ 2 Atk. 380. And seeScof^v. 
Faaceij i^£ supra. 
(i) Baring v. Nashy 1 Ves. and Beam. 556. • > 

(Je) Ubi s^pra. 
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where a bill w^ brought for partition^ between 
two joint-tenants or tenants in common^ the plaiii- 
tiff must shew a title in himself to a moiety^ and 
not allege generally^ that he is in possession of a 
moiety ; and this is stricter than a partition at kw^ 
where seisin is sufficient. In equity the reason is> 
because conveyances a^e directed^ and not a parti- 
tion only. But Where the case is founded on a:n 
equitable title^ the court will decree a partitions 
and the parties are to procure the trustees to con- 
vey; and the master will consider of that on fmm^ 
ing the conveyances^ and if any doubt should arise 
may come before the court on exceptions. 

In the above case^ the bill was brought on an 
equitable title; and objections were made by the 
defendant to the title on account of circumstances 
of fraud in the conveyances^ want of consideration^ 
&c. These objections are not such as concern the 
defendant in respect of the partition; for if the 
owners were in equity entitled to have a recon- 
veyance on the frauds yet the defendant not being 
privy^ and the person being in possession who bad 
the legal title^ and being party to the partition^ the 
relief would not extend to that^ if equally made ; 
but the court would decree subject to the partition. 
If indeed it was defective at law^ that would be an 
objection ; but as they must come into equity^ they 
must do equity to the defendant. 

A defendant is not concerned to litigate a sus- 
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piciow title of plamtiff, as to any ri^t of defisudb- 
ant's^ only so far as to see that li^ has not a preca« 
rioas partition and a bad conveyance^ where it is 
discretionary in the court to grant partition cur iiot» 
and would put the defendant to great expence. (2) 



But though the plainti^ is bound to state his 
own case with precision^ yet he cannot be so conu- 
sant of ihe nature of the defendant's interest: 
therefore^ on a bill for partition^ stating that the 
defendant was '^ seised in fee simple of, or other- 
wise well entitled to^'' the undivided share^ it was 
held good ; and a demurrer to the biil^ on the 
ground of uncertainty^ was over-ruled, (m) 

With the view to enable the plaintiff to obtain a 
judgment for partition^ the court will direct inqui- 
ries to ascertain who are^ together with him^ en- 
titled to the whole subject. If therefore^ the state 
of the record^ as originally framed^ is not such 
as to authorize the court to say that the plaintiff 
and the defendants are respectively entitled in dis- 
tinct shares^ comprehending the whole subject^ the 
proper course is to direct a reference to the master^ 
to ascertain what are the estates and interests of 
the plaintiffs and the defendants respectively ; and . 
if it appears that tbey^ or some or one of them^ are 

(0 Cariwright t. Ptdtney^ ubi st^a* 
(m) Baring t. Nashy 1 Ves. and B, 651. 

H 
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eatitled to the whole> then to ord^r a partitioin ac-. 
cording to tike rights of all^ or such of them as ap- 
pear entitled ; dismissing the bill as against those 
ytho do not appear to have any right, (n) 

■ . ■ « 

If the particular proportions in which the parties 
are entitled have never been ascertained^ the un« 
certainty of the shares is hb| a grcmnd for defini- 
tively refasing a partition :. though it may be for 
refusing it at present. It cannot be, referred to^ 
the commissioners to ascertain the interests* That 
must be done as in these cases by the eourty 
through the medium of the master. The ascer-^ 
taining of the interests and the proportions of the^ 
parties was never done by the commisdoners : but 
it is the business of the court ; and when it is done^ 
then the duty of the commissioners begins^ to make 
the division in these ascertained proportions, (o) 

Thus where several parties were seised as te- 
nants in common of the whple interest in the soil^ 
and freehold of a certain moor ; but the proportion 
to which each party was entitled was uncertain; 
inasmuch as the moor was^ under different instru- 
ments^ conveyed to the parties in shares propor- 
tionate to certain other estates purchased by them^ 
and what should be the value thereof respectively, 
when the moor should be divided or inclosed*. 

(n) Agar t. Fairfax^ 17 Ves. bb%. 
(o) IM. 
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The 1)iH prayed^ among otlier things^ an account 
of the lands ; that the value might be ascertaiaed ; . 
and that a commission might be directed to is- 
sue^ to ascertain the value thereof, and the 
shares in the moor; and for a partition the)reof^ 
iti prq>ortioB to the amotot of the value of the. 
farms^ &c. — 

It was objected^ that there could not be a parti^ 
tipn^ on account of the uncertainty of the interests^ 
the proportion to which each party wasi entitled 
not being ascertained; that depending on t^e 
quantity of interest each had in the estate of ano-. 
ther^. and the value of that estate, with reference 
to which value the allotments of this moor were 
to be made among the parties^ the owners of that 
estate and of the moor also. 

t * 

But the late master of the rolb said^ that was 
no objection^ as they were not, the less tenants in 
common^ though an operation must be performed 
before it could be ascertained to what undivided 
shares they were entitled as tenants in common. 
It must be seen what was the value of their shares 
in the other estate^ by reference to which that 
allotment was to be made; and then they would be 
in the situation of parties having ascertained inr 
terests in th'e moor : but &till they were tenants in 
common^ and therefore had aright to a partition. 
And he decreed a reference to the master^ and a 
commission accordingly. This'' decree was after- 

h2 



100 OF .PARTITIOK 

wards affirmed by the chancellor^ with certain altei'' 
scions of mere form, (p) 



IT is usual to reserve further directions in th^ 
decree^ as a mode of dismissing from the record 
those who may have no title, (q) 



i^ the above case, otAgar v. Patrfax, the seve- 
ral proprietors of the moor had mutually covenanted 
not to inclose, except by the consent of all parties. 
This covenant was urged as an objection, ^ut the 
master of the rolls said, it had nothing to do with 
partition, which does not require an inclosure; but 
only that Ian allotment should be made by metes and 
bounds. Whether they might have a right to ib- 
close afterwards, might depend upon other circum- 
stances. It might depend on the rights of third 
persons over this land : and upon the agreement of 
the parties themselves. The covenant against in- 
closure might have its effect: but, he added, he 
was not then called upon to say, whether it shotild 
or not. 

A commission shall not be granted, if the de- 
fendant denies plaintiff's title, and says he hdd 
no lands in his possession belonging to plaintiffi 

(p) Jgar T. Fairfaxj 17 Vcs, 533. 
(?) Ibid. 
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for fhat would be to admit plaintiff's title in 
general, (r) 

In some instances, the court has given the plain« 
tiff time to make out his title. 

Thus on a bill for writings and a partiltioq^ 
defendant insisted that the plaintiff had no tide, 
and that there was an intail subsisting. The 
court gave plaintiff a year to try bis title, and if\ 
ejectment he got a verdict. The cause came on 
upon the equity reserved ; and defendant insisted 
he ought not to be bound by one trial, in a matter 
<>f right of inheritance. Sed non allocatur^ being 
a'decree only for partition, (s) 

And in Parker v. Gerard, (t) Sir Thomas Clarke, 
M. R. said that in the case of Cartwright v. Lord 

Bath, the court gave leave and time for the plain? 

« 

tiff to make out his tid^^ 



IT may be here observed, that it frequently 
happens, that one of several co-tenants has been in 
the possessioi) pf the eptiret^ of qil pr part of the 



(r) Bishop of Ely t, Xendrkk^ Baiib. 323. Case of a com- 
mission io ascertain boundaries. Com. Dig. Chan. (4. £.) 

(5) BUman t* Browny % Vern. 232, The reporter adds j^ 
qwre. 

(i) Ambl. 936^ 
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property. In such casesy an account as wefl as^ 
partition is prayed and decreed, (u) 

Bttt a bill must not comprise parties who are 
only introduced for the purpose of bringing for- 
ward matters distinct from the partition. 

A bill was first filed by one tenant in commdn 
against the other for a partition. The answer in- 
sisted^ there had already been a parol partition^ in 
which the plaintiff had fully acquiesced; in evi- 
* dence of which they stated that a lease had been 
made by plaintiff to one C. of the intirety of the 
part allotted to plaintiff; that it was made at an 
under- value, whereby the value of the whole estate 
was injured, if there was to be a new partition; 
aiid, therefore they insisted, that th^re could be no 
partition while that lease subsisted. The plaintiff 
then filed an amended bill, making C. a party^ 
alleging tiiat the lease was obtained by fraud, aujfl 
praying that it might be set aside, and that a fair 
partition might be made. Lord Redesdale al- 
lowed a demurrer to this amended bill, on the 
ground that the plaintiff ought to have filed his 
bill against C. only, and got rid of his lease; 
and then he might have filed a bill for the par^ 
tition ; for if the lease were a valid one, C. had a 
right to say> there should be no new partition to 
deprive him of enjoyment, according to the lease; 

(tf) See Tuckjkld t. BuUer^ 1 Dick. ^0. With t. Sladey 5 
Ves. 498* Turner ¥• Morgan^ 8 Ves. 143. And other closes 
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und tbe defendants had a right to say^ whflst the 
property remained incambered with this lease^ 
there could be no new partition. The defendants 
were not to be involved in the litigation of the 
question^ whether this lease should be set aside or 
not. There might be collateral issue upon it ; and> 
after all^ plaintiff might not be able to get rid of 
the lease ; and^ if he could not^ he could have no 
new partition. 

If the lease had been for an tmdivided moiety of 
the lands^ then being taken subject to the right of 
partition^ the court might order the part allotted 
to the lessor to be subject to the lease^ and liberate 
the part allotted to defendants ; and in that case 
C. must be a party to the partition bill; ^nd if the 
lease were not disputed^ he might be so^ without 
affecting the rule^ as there would be nothing to 
litiglite between his lessor and him^(t?) 



THE foregoing observations have a reference to 
the estate or interest vested in the parties^ either in 
respect of its quantity or quality. With rc^rd to 
ether circumstances^ the general rules as to the 
persons by and against whom a bill in equity may 
be exhibited are applicable in the case of partition. 

But it is to be noticed^ thai if the bill is brought 

> ■ * * * 

(d) IVhal^ ¥. Dawson^ 2 Sch* and Lefr, 3(nr« 
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either by or against an infant, fbe partition t:aiinot; 
be completed, until the infant attains twenty-one^ 
because till that time he cannot effectually convey^ 
and therefore there cannot be mutual conveyances- 
The course therefore is^ to decree the partition^ 
and to direct that the parties shall be quieted in 
the possession o£ the allotments, and that the con- 
veyances shall be respited till the infant attains 
twenty-one, or further order of the Court {w) 

And unless the infant is plaintiff, the direction in 
the decree, that he shall execute when twenty-one, 
is: further qualified, by allowing him a day to shew 
cause to the contrary* But an infant, when plain- 
tiff, is as much bound, and as little privileged, as; 
one of 9ge. (x) 

In Tuckfield v. Butter, the question was, whether 
the execution of the conveyance by the adult plain? 
tiff should not also be respited, till the infant de- 
fendant slK^uld come of age. And Sir John 
Strange, M. R«, was of opiniop, the conveyance 
of the plaintiff ought to be made immediately, ac- 
cording to the decree ; and took a distinction be- 
tween this case, and I^ord Brooke v. Lord and 
Lady Hertford. In that case the bill for partitioii 

(w) Lord Brooke r. Lqrd ami Lady Hertford^ 2 P. Wms. 
filjl* Tmkfield y. BuUer^ AmbU 197. 1 Dick. 240. S. C. 
And see Attorney General t. HamiUony 1 Madd. Rep. 214. 

(x) Tuckfield t. BuUer^ 'ubi $uprtu And see JUometf C^e* 
nerdj.Han^Uonjulnstipra^ 
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•urttiiroQght by the infant: in the present it vnam 
i>y an adult person dgainst the infant. 

. Bat it' being afterwards ^oved again^ before 
Iiord Uardwicke^ he declai;ed his opinion that the 
conveyances ought to be mutual^ not only as to the 
ibing^ but in point of time : and said that the case 
^f JLoM Brooke^ v. Lord and Lady Hertford, 
ihough different in some circumstances^ was a con- 
siderable authority; and ordered the conveyance by 
plaintiff to be respited, (y) 

Where partition was made under a decree ; and 
the master was of opinion that the defendants, 
trustees^ had no power to make partition, and that 
it was necessary the cestui-que trusts^ who were in* 
fants^ should be made parties^ and the conveyances 
xesptted till they were of age ; to obviate this ob- 
jection^ as the decree on further directions was not 
drawn upj a motion was made to vary the minutes 
of the decree^ by adding to the directions respect- 
ing mutual conveyances the words; ^* without mak- 
ing the infants defendants^ who are interested in 
the said estates and premises^ or any of them, 
parties to such conveyance^ with the usual direc- 
tions for appointing a day or days for the infants, 
as they respectively attain twenty-one, to shew 

(^) And see I Kck. ^43, note, where the reporter refers to 
Hubble T. Rea4j April 23, 17849 as a similar case determioed 
\iy Lord Thurlow, C. upon the same ground^ after doubUng, 
and seeing the al^oire case* 
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cause against the decree/' To warnint this afte 
tion^ it was contended^ that the trustees could make 
a good partition under a certain power to sell or 
exchange; and as Sir Thomas Plumer^ V. C. 
thought they could not^ {z) he refused the motion. 
He said the circumstance of the cestui-que trusts 
being infants^ though it accounted for the motion, 
could not warrant the adoption of a different course 
from what would have been adopted^ had they been 
adults. If the Court in this stage dispensed with 
those parties^ it must follow it up in all its conse- 
quences^ in compelling an acceptance of the title, 
fn case of litigation. It was safer to avoid any 
risk, (a) 

If no cause should be shewn after the infant at* 
tains twenty-one, or cause shewn should not be al- 
lowed^ the decree may be then extended to compel 
mutual conveyances. (6) 

(z) Vide npm, p. 38* d ^^9. 

(a) Attorney Generals. UamSlon^ I Madd. Rep. 214* 

(6) Mitf. 97. (Sd edit) 



BYVBILL IN EQUITY. 107 



« 



SECT. IV, 



Of the Proceedings in General. 

r 

I 

Decree. 

THE decree usually is^ that a partition shall be 
made of the estates in question ; and that a com- 
mission shall issue, directed to certain commissioners 
to be therein named^ to divide the estates into a cer-- 
tain specified number of shares (as the case may re« 
quire) and that they shall be allotted to the several 
parties. And that the parties shall execute mutual 
conveyances to be settled by the master. And that 
all deeds and writings shall be produced beibre the 
commissioners upon oatl^^ as they shall require; 
and they are to be at liberty to examine witnesses 
upon oath and take their depositions in writing, 
and return the same^ with the commission, (a) 

The usual course is not for the Court lo order 
who shall be parties to the conveyance^ but to 
leave that to the master. To induce the Court to 
deviate from its ordinary course^ and to direct 
beforehand the omission of any persons, as parties^ 
it must be shewn to be a clear case^ and free from 

(a) As to the reservation ot further direciionsy vide suproj 
p. 100. and as to th^ direction respecting coits^ vid. infra. 
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doubt^ that their concurrence is not necessary to 
give validity to the partition; for otherwise it 
might expose the parties to the risk of a defective 
title and future litigation. (6) 



* Commission. 

The commission^ after reciting^ the decree^ usually 
directs (mutatis mutandis) that the persons named, 
any three or two of them^ should assemble at cer- 
tain proper times and places^ to be by them for 
that purpose appointed^ and go to^ enter upon, 
walk over^ and survey^ the estates and premises in 
question^ and^ according to the best of their skill, 
knowledge and judgment^ make a fair partition, 
division and allotment thereof, and the same se- 
parate^ set apart, and divide^ into moieties, and 
allot and appoint one moiety, as and for the share 
of the coipplainant, und the other moiety as and 
for, &c. and the parts so diyided to distinguish and 
separate by certain metes and bounds. And to 
examine witnesses upon o^th on suph interroga- 
tories as they should spe occasion, &c. And re- 
turn a certificate of the proceedings written on 
parchment, together with the depositions and in- 
terrogatories, as also the writ, (c) 

{b) See Attorn^ OensnU w* HamiUony 1 Madd. Rep. 22^ 
suprOj p. 105.. 

(c) And see Agar t. Fairfax^ 17 Ves. 539. urg'^ and )f«tf« 
son T. Duke of Northumberland^ II ye9« 153. 



i 
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We have seen that there are words in the Writ 
hi partition at law^ enjoining it to be made vat Mk^ 
presence of the parties ; and this shews that ihe 
proceeding before the sheriff is quite open^ Mr. 
Itargrave argued, therefore, that by analogy the 
execution of a commission of partition, issued by 
Chancery, should be ppeil likewise ; such commis- 
sion being in nature of a writ at common law for 
the like purpose, ^^But,'* he adds, '^I understand 
that there have been instances of treating the com- 
jnission of partition as a dose proceeding, and that 
6a that idea it has been sometimes the practice to 
annex an oath of secrecy to the commission. This 
pl*actice I presume has grown from not attending 
to the difference between commissions to divide 
lands, and commissions to examine witnesses mere- 
ly. In the latter sort of commission, an oath to 
keep the depositions secret is expressly required 
by an order of Chancery of 9th of February, 1721. 
And, exclusive of the order, the proceeding implies 
secrecy, the depositions being ever kept close under 
seal, till leave is obtained to divulge them by the 
passing of publication. But neither the language 
nor spirit of this order is applicable to commissions 
t^i partition, which, like the writ of partition, ought 
to be openly executed.'* (rf) 

It seems that originally the commission in Curzan 
V. Lyster (c) was a close one ; but that, according 

(cO Hargr. Co. Litt. 167. b. n. (3.^ 

(e) Cited arg. ip Jgar r>. Fairfax^ 17 Ves. 539. 
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to Lord Redesdale's dear opinion^ tbat was er« 
foneous. 



IT sometimes happens that commissioners con- 
sider themselves not as commissioners for all the 
parties^ but divide themselves^ as the plaintiff's 
commissioners on the one side^ and the defendant^ 
on the other, and make different divisions and dif- 
ferent returns. In such cases a new commission 
will issue, and the proper mode of proceeding is to 
move to quash the returns. 

Thus, a commission having issued to four com- 
missioners to make partition, two of them made one 
return, and the two others another perfectly difr 
ferent, and awarding different parcels to the par- 
ties. The defendants took exceptions to both th& 
returns. Upon the exceptions coming on to be 
argued, it was objected, that the cause could not 
go on, as the Court could not prefer one return to 
anothen And Lord Thurlow refused to proceed, 
and ordered a new commission to issue ; but said 
the defendants should not have excepted to the 
returns, but moved to have them suppressed. (/) 

Under a commission to four persons, directing 
them, or any three or two of them, to act, two se- 
parate returns were made; one by the commis- 

(/) Corbei v. Davenanty 2 Bro, C* C. 262. 
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sioners cfaosen by plaintiff^ the other by the com- 
missioners chosen by defendant. Each stated that 
a]l the commissioners had met and walked over 
and surveyed the estate^ and agreed in the valoa- 
tion; but they made very different divisions. Va- 
rious exceptions were taken to both returns, with * 
respect to the mode in which the property was 
divided. A notice of motion was given by each 
party^ to quaj^h the return in favour of the other;* 
and several affidavits were made by the commis- 
sioners and other persons. 

Lord Eldon said^ ^' I thought it had been per- 
fectly settled that if a patent writ of commission, 
of this sort had gone to four persons^ in these 
terms^ and the four commissioners had divided 
themselves in this way^ in contemplation of the 
law^ and of this Courts there is no return whatso- 
ever : not being aware of the case lately decided 
at the rolls.^ Firsts if this was the common law 
writ, there would be no denying that, where four 

♦ This was Randle v. Adams; and, according to the state- 
nrent of it in the arguments for the plaintiff in the principal 
case, was a case where two returns were made; and, upon the 
application of the plaintiff, one of these returns was suppressed 
and the other established, the former being considered as though 
nominaUj a return, no return in fact; and therefore to be sup- 
pressed, as if never annexed to the commission ; and these two 
commissioners having a right to act, the Court might proceed 
and examine the other return. And the Master of the Rolls, 
thinking therQ was no objeption to that, acted upon it. 
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persons are aiitharized to do a thing, with femdt 
for three or two of them to act^ the iiicamng »>. 
that if all four aot> three may make the return $ : 
and if three act^ two may make the return. : The 
commissioD^ under which the Judges of the Court, 
of King's Bench act^ illustrates this. If a differ-^ 
ence of opinion takes place, among them> if tinee 
are in Courts and two concur in opinion against > 
the thirds that is sufficient: but if all four are in 
Courts and two are of one opinion^ and the other 
two of a different opinion, their commission does 
not authorize two out of four to act; therefore in 
hw it is the judgment of none of them. Abo if 
this writ patent is to be construed, as all common 
law authorities are, there is no pretence to say, 
that an authority could be executed by two out of 
four persons; the other two executing it iii a 
manner directly contrary: but if four act, three 
must concur;. and if three act, two must concur. 
In the case of Curzan v. Lyster, I was in a si-* 
tuation, that called upon -me to consider itvery^ 
much; and I am confident upon my own recollec- 
tion, that two points arose in that case, which ex- 
tremely alarmed both parties: one, that the com^- 
missioners had divided the property in such a wiBky^ 
as to throw the burgage interest very much into 
one hand; and there was a serious apprehension, 
that this Court would look at that property only as 
mere land; and could not take into consideratioa 
the advantage, understood to be attached to it. On 
the other hand, they were advised that the com- 
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tnisstimers Inving divided^ the Court coold do 
nothing* These eonsidemtions induced the par- 
ties tp agree. Also in Corbet \. Davendnt^ I re- 
coltect^ the objection came from the Court; for 
Lord Thurlow himself interposed^ and said^ he 
could do nothing; for the Court had not that as- 
sistance it ought to have^ from a due execution of 
the commission of partition. 

'* So it rested^ fill the case at the Rolls ; and I 
cfannot help thinkings notwithstanding that case^ 
there is great weight in the objection^ if the legal 
construction of the instrument be upon all ante- 
cedent authority such as I have suggested. The 
objection is also founded strongly in policy^ as 
well as in law : and this case shews that. I have no 

* 

difficulty in sayings if the facts^ stated in one of 

» • 

these returns^ as to the conduct of all the commis- 
sioners^ cannot be contradicted^ I should feel my-^ 
self called upon to suppress both returns; for all 
four commissioners misunderstood their duty. 

'^ Commissioners^ when once they are appointed, 
though appointed by the different parties, are com- 
missioners for all the parties. These commis-- 
sioners have totally mistaken the situation in which 
they stand, their duty and the confidence placed iii 
them by the Court, if they call themselves the de- 
feiulant's or the plaintiff's commissioners. When 
once they are nominated, they owe an impartial 
duty to the Court, and all the parties. 

I 
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^' These comniissioners caused a Survey to be ■ 
niade: (that is the expression). Each took a 
copy; and so, separate and apart^ two see, how they 
can make the best division for the plaintiff, and' 
two for the defendant. They do hot meet together 
as they ought; and expose the mind of each to 
all ; and see How they can divide it together : but 
making their division Separately, they tneet, and' 
each two produce their division ; and of necessity 
the proposed divisions are perfectly different : each 
abide by their own decision ; then a proposal td 
toss up was made: aii objection was made to that; 
at length they make these separate returns. It is 
clear, this is not a due execution of the authority 
tipon either side. It is an execution of their au- 
thority made under a conviction, that the commis- 
sioners were to struggle for the interests of those 
who appointed them. All that is to be expected, 
if commissioners are to divide in this manner, is, 
that instead of parties being satisfied, that their 
duty requires them to name men of impartiality as 
well as of skill, the consequence will be, that you 
never will have any person tiamed, who will act in 
any other way than each for the person who 
named him. But if there must be a majority, 
parties would feel it their interest to name persons 
of impartiality ; and commissioners would fiiud they 
could not baffle the object of this Court. If it wa^ 
entire, the wholesomest thing for the general ad- 
minislratidh of justice would be, to put the strict 
legal construction upon the authority given by the 
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Writ: and aotwitfastanding thaC eaqe^^mji: pfesent^ 
opinion is^ that this is not a due execution of that , 
authority. 
* , ' ' . » 

'^ The suppression of one of these returns would: ^ 
not i^emove the difEculty ; for all four acting, and 
being willing to make a return^ no two could make 
a return. Therefore quashing one, will not set up 
the other. Upon that ground, therefore, it must 
go back. I should lament it the more,' if I saw 
any hope, Ithat I could do any thing but send this 
back upon the merits. But there are objections to 
both certificates, of such a nature^ that I ought not 
to trust myself with the decision, upon such mate- 
rials a3 can be laid before me, that either is right. 
I believe^ the practice is, as it has been stated, that 
in general the return is made without the evi- 
dence: but then, bow is it possible for the courts 
to act^ where four commissioners^ all skilful meit, 
in whom the court places confidence^ make dif-^* 
ferent returns, two on one fsiiie, and two on- 
the ether. 

'^ My present opinion therefore is> that not« 
withstanding the case at the rolls, two commis- 
tnoners making one return, aiid two others making 
one directly contrary to that, there is no validity in 
either. 



/»' 
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same opinion^ another commission issued^ directed 
to five commissioners, (g) 

I have stated his lordship's observations foOy^ 
because they cannot but be highly useful^ as a 
guide to persons acting as commissioners^ in cases 
of the like nature. 



IF there is a mistake (as in the date of the year 
when a thing was done) in the return of » commis- 
sion^ it should seem^ that it may be amended by 
the commissioners^ on motion. (A) 

THE rule on the subject of costs^ in cases of 
partition^ has materially varied. It now seems to 
be, that no costs are given until the commission ; 
and that the costis of issuing^ executing, and con- 
firming the commission, are borne by the parties, 
in proportion to the value of their respective in<» 
terests, and no costs allowed of the subsequent 
proceedings. 

I shall notice the cases which afffsct this subject^ 
in chronological order. 

ig) Waison T. The Duks ofNorihumberlandy 11 Yes. IBS. 
(h) Rous ▼• Barker^ Buob. S51. This was the case of a 
comniasioD^ to ascertain the boundaries of a* manor. 
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In Metcalfe v. Beclmith, {%) M was said, that on 
fi bill for partition neither side pay costs, it being 
fpr the benefit of both parties to have their shares 
in severalty. 

And in Norrisv^ Le Neve,{k) plaintiff was en- 
titled to three or four hundred acres, and defend- 
aiut to four or five only; and though the latter 
would rathei* have given up his part than be- at the 
expense of a partition, yet it is said to have been 
decreed at the eqtuil expence of both parties^ I 

On a bill for partition by some tenants in com* 
Kion against several others; it appeared that one 
of the defendants had made a lease of his undi- 
vided share, for ninety- nine years, determinable 
on liv^, and the lessee was made a party co-de- 
fendant The question was^ from whom the co^ts 
of the lessee should come. And Mr. Justice Buller, 
f (for the chancellor) said, the registrar did not re- 
member any instance in which it had been neces- 
sary to provide for the costs of a person having a 
particular interest in one share of an undivided 
estate. As to the parties* themselves, the tenants 
in common, it was universally established, that 
^ach party pays bis own costs on a bill of partition-, 

(i) « P. Wms, 377. 

{k) 3 Atk. 83. cited in Parker t. Gerard^ AinbU 336. 
Vide n^^ra, p. 87* /n/ro, p. 1^1. In the argument for the de« 
fendant in Calmoffy v. Coimatfyy 2 Ves, jun. 568* Jforrifi r» 
Le Neve is justly calked a strange i^ase* 
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lind thai mthont reference to the ^uan^ of in" 
tereBt that each had in the estate. But as to the 
lessee^ it was otherwise. To be sure he had a very 
material interest^ which must be affected by tins 
decree. Indeed^ it was fully equivalent to a free- 
' hold^ though in form it wais a chattel leade. He 
-therefore was a necessary party; but yet he muH 
have his costs somewhere. Now^ as to the plain- 
tiffs^ they could not pay costs to him^ for he did 
not claim under them : but he must be indemni- 
fied by his landlord^ who had been the meatis of 
his being brought there. (Q 

The singular and unreasonable doctrine esta- 
blished by the above cases appears first to have 
been shaken by a decision at the rolls^ 1 794^ (m) 
where a distinction was made^ from the circum- 
stance of the person entitled to the smaUer shar^ 
sustaining the character of plaintiff. 

la that case^ the plaintiff was entitled to one un- 
divided thirds and the defendant to two thirds. 
As to costs^ the master of the rolls said^ Lord 
Thurlow had certainly decided that in aZr cases 
of partition the costs should be borne by all parties 
equally, notwithstanding their interests in the es- 
tate were unequal : and in cases where the party 
entitled to the smaller share stood in the situatioq 



(0 Cornish ▼. Cfesiy % Cox. Cas. ^7. 

{m) Hyde t. HinJky^^ Cox. Cas. 40^. 
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0{ plaint^, a$ in the preseni case^ his honour agreed 
that to be ^e rule of the court; but if a party en- 
titled to forty-nine- fiftieths of an estate were tQ 
bring the party entitled to the remaining fiftieth 
into that courts for a partition^ his honour said, 
be should hesitate a great deal, before he made 
Buch a defendant bear half the costs of the 
partition. 

In the subsequent case of Calmady v, Calr 
mady{n) the plaintiffs were entitled to the greater 
share. , The case was as follows :— 

A bill was filed for partition of an estate, in which 
the plaintiffs were interested as to two-thirds, and 
the defendant, an infant, was entitled to one-third. 
In order to shew in what proportions the parties 
were entitled, it was necessary to investigate and 
make out the title, to shew that incumbrances^bad 
been discharged, and to make a survey and valua- 
tion of the estate. In the course of these proceed- 
ings, bills of revivor and supplement were filed and 
a considerable expence was incurred. The decree 
directed the commission to issue: but a question 
arose as to the coats. Upon which a motion was 
made on each side to vary the minutes. The ob- 
ject of that for the plaintiff was, that the costs of 
,all the proceedings should be defrayed by the 
parties in moieties. The defendant insisted that thjir 

(«) 2 Vcs. jun. 568, 
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court /should give no direction as to the codtsi : but 
if any costs ought to be given^ they ought to be 
the costs of executing the commission only^ and in 
proportion to the interests in t)ie estate. Liord 
Rosslyn s^id^ this was not much discussed when it 
was formerly before him; but a very little time 
before it came on> there was another cause in 
which costs were asked upon a partition^ which 
led him to consider it. He found not all the cases 
which had been then cited; but a good many 
authorities in which of late the costs of the com* 
mission bad been given. He was led to consider 
whence that variation of the practice had taken 
place^ and he approved of the latter practice ; for 
all the arguments against it were in truth argu- 
ments against the jurisdiction of the court upon a 
bill for partition. 

Then^ after explaining the jurisdiction of the 
courts and the superiority of the commission to the 
writ^ in point of convenience^ (o) he went on to 
observe^ that it was just that both should pay^ but 
not equally; their iqtercsts in the common fund 
must give the rule. They receive benefit exactly 
in proportion to the interests they have. But he 
, did not find that in any case the court had gone 
farther than in directing the costs of issuing and 
executing the commission; and there being no 
costs at all at law^ as far as regarded the suit in 

(o) Svpra^ p. 76. &c. 
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equity^ the court would leave them to sustain such 
costs^ as their interests in that suit necessarily put 
them to. The idea had been to make them pay as 
far as they had interest It had been carried upon 
sufficient ground^ he thought, to the costs of exe- 
cuting the commission; but not beyond that. 
There was in that case an expence attending the- 
makuig out the title to the several parts of the 
estate^ because it was a common title^ in which one 
was entitled to two-thirds of that thing of which 
the title was vested in the two^ and the other was 
entitled to one-third. It was equally beneficial to 
both parties. In JVbms v. Le JSTeve, the expence 
must have been equal. The Le Neve family had 
a considerable estate. At the death of one of them 
the reversion in fee sorted up in the person of 
Norris ; and bis lordship apprehended while the 
estate was in possession^ they had mixed the 
boundaries^ and then it must be at equal expence.. 

The decree in this cause is given at full length 
in 17 Ves. 555. note. As to the costs^ it di- 
rected that the costs of issuing and executing the 
commission^ and of making out the title to the se- 
veral parts of the estate^ should be borne by the 
plaintiffs and the defendant^ the infant^ in the pro- 
portions in which they were respectively entitled 
to the estate. And that such costs of the plain- 
tiffs should be raised by the plaintiffs the trustees 
in the settlement^ by sale or mortgage^ according 
to the trusts. 
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In Agar v. Fairfax, (p) Lord Eldon^ speaking 
of the principle on which Cdmady v. Calmadtf 
was decided^ said he tould not find any other in- 
stance of such directions given as to the costs; 
and added^ ^^ How can I make 'an infant pay 
costs?*' 

In the same -case^ bis lordship said, it was^ he 
apprehended, universally true^ that no costs are 
givfen up to the hearing; of which he did not 
know an instance. As to the costs of making out 
the title being borne in proportion to the re- 
spective interests, that does not seem very just; 
as the expence may be greater of making out the 
title of a share worth fifty pounds, than of one of 
tlie value of five thousand pounds. On the other 
jiand, the decrees are short in not providing that 
the costs of infants and married women $hall be 
borne by the share in respect of which they were 
incurred. And in giving judgment, his lordship 
jdeclared, that as- the party came into equity, in- 
stead of going to law, the rule of law should be 
adopted, and therefore no costs should be given until 
the commission ; and that the costs of issuing, exe- 
cuting, and confirming the commission, should be 
borne by the parties in proportion to the value of 
their respective interests; and that there should be 
no costs of the subsequent proceedings, (y) 

(p) 17 Ves, 552. 

4 

(q) And see also Baring y. Nash^ 1 Vest and Bea. 554* 
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-OF THE C0NVEYAKCE8 OR ASSUEANCES NECESSART 
FOR PERFECTING A PARTITION. 

WHEN partition is made^ pursuant to the writ 
de partUione faciendd:, in the manner we have be- 
fore considered^ and the shares are aDotted in 4se- 
veralty by the sheriff^ and final judgment is given^ 
that the partition be holden firm and effectual for 
ever; nothing further is necessary ; for the parti- 
tion is completely effected^ whether the parties 
were seised as coparceners^ joint-tenants^ or te- 
nants in common. The judgment of law operates 
to vest in each party a sole estate in his allotment ; 
but nothing further is wrought^ than to affirm or 

ascertain the possession, (a) 

t 

On the other hand^ it has already been often 
hinted^ (and indeed it is impossible that the fact 
should not have occurred to the reader^) that^ be- 
fore a mere conventional partition m pais can be 
complete^ it is necessary^ at least in the case of ^ 
joint- tenants and tenants in common^ that mdtual 
conveyances or releases should be executed^ for the 

(a) ^e Djr. 79. ft. Fit?. Abr. 142. Cave v. Holford^ 3 
Ves. 656. 3 
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purpose of vesting in each party a sole estate in 
the allotment to be taken by him. The case of 
parceners^ as we shall see presently^ stands upon a 
somewhat different footing. 

In considering the decisions respecting partition 
by bill in equity^ we have also had occasion to 
notice^ that the whole proceedings are carried on 
with the view of ultimately completing the parti- 
tion^ by causing the parties to execute mutual con- 
veyances to each other. This is consonant to the 
well known doctrine that a decree in equity does not 
bind the land itself, like the judgment of a court of 
law ; but only binds the person. •/Equitas agit in 
personam non in rem. When once a partition, 
therefore^ is decreed in equity, and the commission 
is executed, the parties stand precisely in the same 
situation, so far as regards the conveyances or as- 
surances necessary for the perfection of the par- 
tition, as if they had agreed among themselves to 
make it. What these conveyances or assurances 
are, I propose now to enquire. 



PARTITION between coparcener^ neither 
amounts to, nor requires, an actual conveyance. 
It is less than a grant. Its operation is not to pass 
the land by a fresh investiture of the seisin, for 
parceners are supposed to be already in possession 
of the whole lands. Partition, therefore, makes no 
degree. It only adjusts the different rights of the 
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parties to the possession : each does not take her 
allotment by purchase* but |s as much seised of 
it by descent from the common ancestor^ asshewaa 
of her undivided share before partition. (&) 

At common law^ therefore^ a partition among 
parceners by parol y^Bs legal and efficacious, though 
they might make a valid partition by deed ; (c) and 
a partition by release with warranty from one to 
the other is expressly mentioned in the books as 
good, (rf) 

Sir W. Blackstone, in his Commentaries, (e) 
seems to attribute this efficacy of a parol partition 
to the parceners being always, at common law, 
subject to coercive partition by writ. But Haw- 
kins, in his abridgment of Coke upon Littleton, (/) 
states the reason to be, that partitions between par- 
ceners were much favoured arid privileged, because 
their undivided estate was created and cast on them 
merely by act of law. And this, perhaps, is the 
more rational and satis&ctory way of accounting 
for the circumstance. 

Not only might the partition of lands be legally 
made by parol : but even if the subject of the par« 

(b) See Co. Lit. 173. a. 

(c) Lit. 8. ^50. 

id) See 2 Fulb. 57S. 
<c) Vol. ir. p. 324. 
(/) P. 456. 
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litidn w^^ incorporeal hereditaments^ arid therefbre^ 
generally speakings, not grantable without deed, 
such as rents^ commons^ and advowsons^ andVwbe- 
ther they lay in one or more counties ; yefe ivas ^% 

parol partition good, (g) 

■^ ■ ' .. . ^ 

In the same manner^ a rent might be reserved or 
granted without deed out of the lands in question^ 
for equality of partition ; for which Sir Edward Coke 
assigns as a reason^ that parceners are in by descent^; 
and compellable to make partition. And he distin^ 
guishes the case from those acts which are purely 
Voluntary between the parties^ as an exchange/in 
which a rent for an owelty cannot be granted with** 
out deed, (h) But if the rent be granted out of: 
other lands^ not comprised in the parlitto^> theiir 
tiifere must be a deed, (i) 

With respect to joint-tenants^ and tenants in. 
common^ they were not compellable at commoii law 
to make partition : but they .might always^ never'- : 
^eless^ make a good partitioa between them by; 
mutual consent. ( j) 

But then /a partition between yomWefwrn/* was 
not good without deed, although of lands, and even i 
after they became compellable to make partition, by 

(g) Co. Litt. 169. a. F. N. B. 6?. D. 1 Satt. 44. 

(h) Co. Litt. 169. a. 

(0 Co. Litt. 169. b. 

U) Litt. s. 290. 318. F. N. B. 62. E. 
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Ibe statutes of 31 Hen. VIIL c. 1. and 33 Hen. VHi; 
t. 33. (A:) because^ says Lord Coke^ they must pur*' 
sue that act by writ de partitions faeiendd ; and 
all other partitions remained as at the common 
law^ which in the case oi joint-tenants could not be 
made by parol. And so it is^ and for the same 
reason^ of tenants in common. But if tenants in 
common made partition by parol, and executed 
the same in severalty by livery, this was good J 
And therefore, observes Lord Coke, where books say 
jloint-tenants made partition without deed, it must be 
intended of tenants in common, and executed by Z£« 
very ; (J) from which of course is to be inferred, 
that the partition here spoken of is a partition of 
corporeal hereditaments; for tenants in common 
could not make a partition of an incorporeal here- 
ditament which lay in grant, without deed, (m) 

But joint-tenants and tenants in common might, 
it seems, have made partition by parol of a term of 
years, for that might pass without livery, (n) 

The author of the commentaries, (o) after de- 
fining a partition between joint-tenants, coparcen- 

(k) Supra^ Chap. HI. Sect. 11. 

(0 Co. Litt 169. a. 187. a. Cro. Elis. 95. See Dyer, 179. 
0. 350. b. 

, (m) Bishqt of Salisbury y* Philipsy 1 Lord Ra^rm. 535» 
1 Salk. 43. S. C. 

(n) Dyer 350. b. Cro. Eliz. 95. 

(o) Vol. IL p. 323. r 
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ers^ and tenants in common^ says^ ^' Here as in 
some instances there is a unity of interest^ and' in 
all a unity of possession^ it is necessary that they 
all mutaally conv^ and assure to each other the 
several estates which they are to take and enjoy 
separately. By the common law parceners^ being 
compellable to make partition^ might have made it 
by parol only ; but joint-tenants^ and tenants in 
common, mast have done it by deed: and in both 
cases the conveyance must have been perfected by 
livery of seisin. And he cites the above noticed 
section of Litt. (250) and Co. Litt. 169. 

However, these authorities by no means bear 
out the learned commentator in the positions con* 
tained in this paragraph; and, indeed, they ex- 
pressly contradict him in the assertion that tenants 
in common must have made partition by deed, (p) 
And with respect to joint-tenants, a consideration 
of the nature of their estate will sufficiently prove, 
that the learned author must have also been mis- 
taken, in stating that a partition by them must 
have been perfected by livery of seisin. 

A joint-tenant is seised per mie et per taut 
As far as regards the enjoyment of profits, indeed, 
he has only a share : but his possession in the eye 
of the law runs through and pervades the whole 
lands. He cannot, therefore, take by livery any 

ip) And see Willes 253. 
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paitt af the lands, l^cause he is already in pMses- 
sion of them. He and his companions all cpme in 
by the same feudal contract ; . and a second feoff>> 
ment cannot give any farther tide or notoriety^ 
because every person is supposed to be in by his 
elder title^ which^ in the case of joint- tenants^ is 
the; original conveyance. The proper mode of as« 
surance between joint-tenants is by release^ which 
enures by way of mitler Vestate, and which could 
not have been effected without deed. By such re- 
leas^^ a fee will pass to the releasee, without words 
of limitation ; for the releasee is in by the original 
conveyance, and such release is not considered as 
an alienation, nor does it make a degree, {q) 

» 
But in regard to tenants in common^ they have 
several and distinct freeholds, and may therefore 
enfeoff each other; because this estate, being estab- 
lished by different notorieties, and each moiety 
having passed by a distinct livery, they must con- 
vey to each other by a distinguishing livery, of 
else it cannot be known in whom such . parts are 
which formerly had passed by a distinct livery. 
But the same reason which requires an actual 
canve^afiee between them shews that a release to 
each other would be invalid, as a release assumes 
the party to be already in possession, (r) 



iq) See LUt. s. 304. 
(r) See Litt. 9. 304. 



Co. Litt. 273. b. Glib. Ten. 72. 
Co. Litt. 193. 200. Gilb. Ten. 73. 



.V 



130 OF THfi COHmkHCSA NECESBARV 

However^ it i» now quite cevtaia that the> 6tat« 
S9Ch. II. c. 3., called tlie Statttte of Frauds and 
Peijuries^ rendered it necessary that on partition 
by parcen^rli there should he a writing, and on 
partition by tenants in common there should at 
least be a writing executed by livery^ In the case 
of joint-tenants a deed is absolutely necessary^ as 
it was at the common law^ supposing they effect a 
partition between them by mutual release, (s) 

In the case of the Bishop of Salisbury Vi 
Philips, (t) a partition was made by joint-tenants 
of an advowson^ by deed containing an agreement 
that they would present by turns ; and it was held 
to be a good partition » It would foe the same of 
tenants incommon. It iscalled a composition, (u) 



WHERE joint-tenants^ or tenants in commongr 
wish to effect a voluntary partition among them- 
selves, two different modes of doipg it are used in 
practice. 

The first is as follows. If the parties are tenants 
in common, each one of the companions is made 
to receive a conveyance from all the otheni of the 

(s) Oahkg ▼• SmUh^ AmbL 368. See Roberts, 285. 

(0 1 Lord Raym. 535. 1 Salk. 43* S. C. Vide ntpro,, p. %. 

(•) 1 Rep. 87. 
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undivided shares of those others in the particular 
parcels Intended to be allotted to that one respect- 
ively. After this, of course, the entirety of such 
parcels is vested in each such companion. If the 
parties are joint-tenants, the same mode is resorted 
to^ with this difference^ that the assurance taken by 
each of them is a release, and not a conveyances 
for the reasons we have already considered in the 
present Chapter. However, when a conveyance 
in form is taken, it operates as a release, if mad^ 
by a proper instrument, viz. a deed, and not merely 
a writing with livery of seisin. For this reason^ 
when joint-tenants in fee assure to one another^ 
they are generally made to do so by lease and re- 
lease ; for though the lease is certainly unnecessary 
where it is perfectly clear and indisputable that the 
joint-tenancy exists, and is not suspended^ yet, as 
at all events the lease can do no harm, it is gene- 
lally used by way of caution, to obviate the dif- 
ficulty which would arise from the inefficacy of the 
mere release, in case the joint-tenancy has been 
suspended. 

The other, and by far the more usual and con- ; . 
venient mode of making partition, whether by co- 
parceners, joint-tenants, or tenants in common, is 
for all the co-tenants to join in conveying the en- 
tirety of the estate to be divided, to a trustee and 
his heirs, and on this seisin to limit the use of each 
particular a:llotment to the party for whom it is in- 
tended. By this arrangement the parties may, if 

k2 
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they wish it^ have their allotments limited to a dil^ 
ferent set of uses from those to which their un- 
divided shares stood subject. 

It is obvious^ however^ that this mode can 
only be resorted to where the lands are held 
by such a tenure as will admit of their being 
conveyed to uses by force of the statute : there- 
fore^ in the case of joint-tenants^ and tenants in 
common^ of a terra for years, the analogous 
and equivalent mode of assignment and re-assign- 
ment should be adopted. It is the more ad- 
visable plan, to take a distinct assignment from 
the trustee to each co-tenant : but where the pro- 
perty is small, this expence may be saved, by mak- 
ing the trustee reassign all the different allotments 
by one deed. And even the expence of this mode 
may be considerably lessened, by preparing the re- 
assignment in the way of indorsement on the ori- 
ginal instrument of assignment. 

If the parties be joint-tenants, their wives will not 
be entitled to dower on account of the non-exist- 
ence of that sole seisin in respect of which alone 
dower attaches. However, it may be thought ma- 
terial to limit the allotment, on partition, to uses 
to prevent dower ; and this should be done accord- 
ingly, when expedient. Tenants in common, being 
severally seised of their undivided shares, their 
wives are entitled to dower in those shares ; and 
therefore it is necessary to the perfection of the 
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partition^ that they should join in levying a fine. 
And to prevent any attachment of dower on the 
allotments^ they may be limited to uses in bar of it. 
The wives of parceners are also entitled to dower 
in the undivided shares: and though on a partition 
by parceners effected by mere agreement (amount* 
ing^ as it does^ to an adjustment of the right to the 
possession) their wives would become dowable only 
in the allotments taken in severalty ; yet^ on a 
partition made through the medium of a convey* 
ance to uses^ it seems necessary (and even in the 
other case it would be satisfactory) for their wives 
to join in levying a fine« 

If only one deed of partition is executed^ it 
should be enrolled^ and an attested copy of it 
should be delivered to each party. 

If the title of any of the shares is not clearly 
and satisfactorily deduced^ a feoffment should be 
made^ that the parties may by such forcible con- 
veyance gain an estate of freehold; and a fine 
should be levied on that foundation^ to complete 
the title by non-claim. 

If the property is divided in such a way as that 
each or either of the allotments is comprised under 
a distinct title^ the title deeds relating to such allot- 
ment should of course be delivered to the person to 

9 

;whom it is limited. But where more than one al^ 
Jotment is involved under the same title (and this is 



/ 
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VsuftHy the case) the deeds must of course jremain 
in th^ hands of some one person^ who may be one 
of the parties^ or an indifferent persou> .and who 
ipufit enter into a covenant with each of the par« 
ties for th^ production of the deeds. The course 
is for each party io take a full abstract of the title ; 
and it has been recommended^ and is frequently 
practised^ that at the foot of it there should he an 
attestation by the professional gentlemen employed^ 
that they had compared the abstract with the 
title deeds* 

It need hardly be mentioned^ that all outsitanding 
terms^ which it would be material to assign in ease 
of a simple conveyance^ should also be assigned on 
a partition. There may be a i^eparate assignment 
as applicable to each distinct allotment ; or if tt^ 
title to the term be prolix^ or expence is in any 
respect an object^ there may he one assignment 
in trudt for the several parties^ as to the lands al? 
lotted to them respectively^ and to attend the in* 
heritance^ according to the uses limited by the 
deed of partition. And in this case the assign-' 
ment may be enrolled. 

The favour and encouragement which the law 
holds out to partition by parceners^ extended tQ 
allow the validity of a parol partition betweeq: 
them^ though they were seised in tail> if the lands 
were equally divided. And since the Statute qf 
Frau^9j a writing will be sufficient for this pnr« 
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pcNWy and will be btoding' on the hme. But if 
portitidn by tdnants in cotnaidn and joint-temtnts 
in tail be made by tkiere conveyanee^ or (as to 
Joint-fenants) by rdeaee^ wHbout any ett to bar 
the intail subsisting in the undivided sh&teB, such 
partition^ however it might bind the parties tbeni'- 
selves during their lives^ would be Irdtdftble by 
the issue. Some act^ therefore^ proper for barring 
the intail^ should be done. And in the case of 
parceners in tai]> as it generally happens that they 
wish to gain the fee simple of the allotments to 
be taken^ and moreover as it is desirable^ at all 
events^ to prevent future questions^ by the issue^ 
as to the equality of the division ; — the partition j / 
should be perfected by a recovery, or at least by ; 
a fincj supposing theip to have the reversion in ' 
fee. (x) 

Of course where any of the parties have a mere 
power to make partition (^) it must be exercised 
by a proper appointment. 

And if the lands are of copyhold tenure, and 
the lord has given his licence to the parties to 
make partition, {z) or partition has beea decreed in 






(x) Vide supra^ p. SO ei se^u* 
(^) Suproy p. 38. 
<«) SuprOy p. 37. 
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equity^ (a) then^ as a surrender is the proper mode 
of assurance to be used by a copyholder^ it must 
be adopted in all cases^ where if the lands had 
been of freehold tenure^ a conveyance would hav^ 
been necessary. 

(a) Supra, p. 94* 
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CHAPTER VI. 

OF TUi: EFFECT OF PARTITION^ AND TUE INCIDENTS 

THERETO. 



SECT. I. 

As to the Subject Matter of Partition. 

IP there are several coparceners of a manor, 
viho make partition^ and part of the demesnes and 
services are allotted to each^ it has been said that 
each shall have a manor and court baron within 
her purparty^ because each is in by act of law. 
And this subsequent to and notwithstanding the 
statute ISEdw. I. Westm. III.^ called the statute 
of Qjiia Emptores. (a) But though the manor 
might have been divided, the tenancy could not 
have been so. As if a tenant held by rent and 
certain other services, and the coparceners on 
partition apportioned the rent and services, neither 
could have avowed without the other. (6J 

(a) DaTis 61. 2 Rol. U2. 1. 15. 6 Rep. 64. Morris y 
Smithy Cro. Eliz. 39. 

(b) Mich. 17 Ed. 3. pi. 102. f. 7% b. See 1 Watk» oa 
Copjrholds 17, 
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» 

With respect to joint-tenants^ it is said^ that if^ on 
partition between them^ part of the demesnes and 
services is allotted to each^ yet each shall not have 
a manor and keep several courts^ as in the case of 
parceners^ but must together keep one court ; for 
joint- tenants came in by purchase^ and by their 
own act ; though it is to be observed that Ander-^ 
son thought there was no difference between the 
cases, (c) 

Whether a manor can be divided by the act of 
the party^ appears by no means clearly settled^ 
though the question seems material in reference 
to partition by joint-tenants or tenants in common. 
There certainly has been a considerable con- 
trariety of opinioni on the pomt; as may be seen 
Ji>y the books cited below, (d) However^ a distinc- 
ticA has been clearly made between acts of law 
and those of the party, (e) And Sir E. Coke af*> 
firms, in a note to Melwich's case, (/} that a lord 
cannot by his own act make of one and the same 

(c) Morris y. Smith andanoiker^ Cro. Eiiz. 39. 1 Leon. S7* 
S. C* Lord Coke mentions partition of a manor by joiot-te**^ 
nants. Co. Litt. 165* ft* (case respectieg the office of wood^ 
ward, &€• cited fully, in this Section, mfrOf) but of course, no^ 
thing is said as to the effect of the partition on the manor* 

(d) Giib. Ten. ^10. Harris and another y. Nichollsy Cro, 
Eliz. 19ir Morris j/Smith and anotherj ib. ZS. Marsh and 
Smiikj 1 Leon. 36. Cro. Eliz. 300. Neak J* Jackson^ 4 Co* 
26. 6 Co. 63. Vin. Abr. Manor. (G) 

(e) Fmche's case, 6 Co. 63. . 
(/) 4 Co. 26. 
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tnaaar^ at the common law^ sandry manors^ con* 
aisting of 4en)a8nes and freeholders; though he 
says he may by his own act make a customary 
manor, consisting of copyholders only. And upon 
the whole^ the case^ by no means warrant the doc- 
trine that a inanpr may be divided by the act of the 
party; and the inconvenience^ if not the nature of 
the thing, i^eeiBs to militate strongly against the 
adoption of such a doctrine, (g) 

The third re$(^ation in Mebmch's case^ and the 
note of Sir fl. t!oke upon it, just alluded to, (A) 
viss. that a lord may make a customary manor, 
or, in other words, divide the courts, and sepa- 
rate the customary part of the uianor irom the 
free, by granting the freeholds and inheritance 
of all the copyholds to a stranger in fee; and 
that consequently the grantee may keep a cus- 
tomary court, and regrant the copyholds in case 
of escheat ; seems^ also to be very questionable. It 
was ackn^owiedged that by the grant, the copy- 
holds were severed from the manor. On what 
principle could the grantee regrant the pre- 
mises by copy? What manor would they be parcel 
of? The grantee himself would hold of th^ lord 
above, but the copyholders must hold of the 
grantee. The copyholds therefore on a regrant 
could not be held according to. the custom of the 

(g) See 1 Watk. Copyholds, 17. 

ih) Aad see Murrell y. Smiih^ 4 Co. 24. Cro. Eliz. 252« 
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manor paramount; and it should consequently 
seem that they could not be regranted by copy 
at all. (i) 

It is acknowledged that if the lord grant the in- 
heritance of one copyhold only, the grantee cannot 
hold a court, nor regrant by copy ; (k) and in the 
case of Neale v. Jackson, above referred to^ the 
grant was only for years^ and consequently not 
within the statute of Quia Emptores. And the 
decision in Melwich's case seems to have been 
treated as insupportable, on a writ of error being 
brought in the Exchequer Chamber, when it was 
declared to be ^^a^strange judgment" never en- 
tered up by the direction of the Court; and all 
the justices and barons in the Exchequer Chamber 
held clearly that the grant by copy by the grante'o 
of the freehold was void. (/) 

If on a partition between two coparceners, of a 
manor, the services are allotted to one, and the 
demesnes to the other,' the manor is thereby sus- 
pended, and the demesnes are severed from it. (m) 

But if partition is made between them of the 
demesnes only, they are not thereby severed from 

^(0 See 1 Watk. Copyholds, 19. 
(k) Murrell^. Smithy ubi supra. 4 Co. 27. 
(/) Cro. Eliz. 10^. 443. Watk. ubi supra. 
(w) Say. 113. 6 Co. 24. 2 Roll. Abr. 1?2. M^nor (F.) 
pi. 3. and (H.) 
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t 
\ 

the' manor^ so long as the manor continues ia cor 
parcenary, (n) 



IF a manor to which an advowson is appendant 
descends to two coparceners, and they make parti* 
tion, and the manor is allotted to the one, and the 
advowlson to the other, it seems this severs the ad- 
vowson from the manor for ever, (o) 

If a manor to which an advowson is appendant 
be divided between coparceners, and every one has 
a part of the manor, without saying any thing of 
the advowson, the advowson remains in copar- 
cenary, and yet in each of their turns, it is ap- 
pendant to the part which they have; and so, if 
they make composition to present against common 
right, yet it still remains appendant. But if upon 
such partition of the manor, an express exception 
be made of the advowson, then the advowson re- 
mains in coparcenary and in gross ; and so. Lord 
Coke says, the books are reconciled. (/?) 



THE following case is mentioned by Lord Coke. 

(n) Sav. 113. Com. Dig. Parcener (C. 16.) 
' (o) Het. 14. See Compl. Inc. c. 8. 

(p) Co. Litt. 122. a. (cites 13 £. 2. Quar. Imp. 170. 43. 
E. 3. 35. 13 E. 3. Quar. imp. 58. 17 E. 3. 38. Dy. 259« 
7 E. 3. 20. 19 E. 3. Quar. imp. 59. 35 II. 6. 32. 33. 38. 
H. 6. 9. 211,7.5.) 
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Thomas de Eberston, seised of th€ manor of £&e^- 
$ton, within the forest of Pickering , had kept time 
out of mind a woodward^ for keeping of the woods, 
parcel of that manor, and had the bark of all the 
trees felled in the said woods by any of the forest- 
ers of that forest, as belonging to his manor> 
(which he could not have without a prescription).* 
Thomas of Eberston enfeofifed two of the said ma* 
nor ; between whom partition was made, so as one 
of them had the one half in severalty, and the other 
the other half. Robert Wyerne afterwards had the 
one half, and Thomas Thumise the other; and 
they in the eyre of Pickering claimed to keep a 
woodward within the said woods, and the bark 
aforesaid ; and the truth hereof and the usage 
being specially found by tlje foresters, verderers 
and regardors, Willoughby, Hungerford and Han- 
bury, justices itinerants within that forest, gave 
judgment, quod predict. Hobertus et Thomas 
habeant woodwardum et corticem in bosco pre-* 
dicto de quercubus predictis, sibi et hceretUbus suis 
in perpetuum. (g) 

It is observable that in this partition no provi- 
sion was made in respect to the office of woodward 
and privilege of having the bark of felled trees, 

* Tbe claim of a like privilege, as appurtenant to a roanor, is 
mentioned in Crompt. Jurisd. Co* 192. b* See Airtlier con- 
cerning tlie office of woodward^ in Manwood's For. Laws, by 
Nelson. 

(9) Hargr* Co, Litt. 165*&. a. 
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which wwe appurtenant to the manor. So that, 
M in the case before mentioned of a partition of a 
manor> v^ithout saying any thing of an advowBon 
appendant^ it was left to the law to regulate how 
the office of woodward^ &c« should be disposed 
of. (r) 



IP a rent charge is divided between parceners, 
then^ by act of law^ the tenant of the land is sub<« 
ject to several distresses, (s) 



SECT. ir. 

As to the Estate or Interest in the Property, 
whether of the Parties, or of Third Persons. 

ON partition made by parceners^ the occupation 
and descent which before were in common among 
them shall be several and distinct. But a copar- 
cener after partition continues in the same privity 
of estate as before ; for^ as we have already seen in 
the preceding Chapter^ the partition does not con* 
vey nor make any alteration in the estate. And 

(r) Fide Hargr. Co. litt, 165. b. n, (2) 
(0 Co. Lltt. 164. 6. supra^ p. 7. 
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therefore parcenerg shall have aid and vouch^ &c^ 
(which are founded in privity) after partition^ as 
well as before. So they shall be still in from the 
common ancestor; for the partition makes no 
degree, (a) 

If the partition be made between two copar-> 

ceners^ that the one shall have and occupy the 

land from Easter until the 1st of August only^ in 

severalty^ and that the other shall have and occupy 

the land from the 1st of August until Easter^ 

yearly^ to them and their heirs; or that the one 

shall have one manor for one year^ or longer^ and 

the other another manor for the same time^ altemis 

vicibus, to them and their heirs ; in these cases^ 

each coparcener h^s an estate of inheritance^ and 

not a mere chattel interest^ although they have the 

occupation by turns^ for a certain term of years.(&) 

This is what Lord Coke calls a moveable estate ; 

but it should seem that such a partition operates 

no further than as regards the possession and lak« 

ing of the profits^ and not as a severance of the 

estate of inheritance, (c) 

It must follow, therefore, that the freehold in 
this case is not put in abeyance, and that each 
parcener has a continuing estate, even while her 
fellow parcener is taking her turn of enjoyment. 

(a) Say. 113. Com. Dig. Parcener C. 15* 

(6) Co. Litt. 4. a. 167. F. N. B. 62. 1. Supra^ p. 4. 

(c) Corbet's case, 1 Co. 87. Walmsley contra. 
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Properly ^peaking^ coparceners could not make 
partition of an advowson in gross^ so as to sever 
the rig^ht and inheritance^ because it is entire. And 
though they made partition to present by turns, 
yet it was merely a partition as to the possession, 
and the adyowson still continued in coparcenary, 
and they must all have joined in a writ of right of 
advowson. {d) But by the stat. 7 Anne, c. 18, it 
was enacted, ''That if coparceners, or joint-te- 
nants, or tenants in common, be seised of any 
estate of inheritance in the advowson of any 
church or vicarage, or other ecclesiastical promo- 
tion, and a partition is or shall be made between 
them, to present, by turns, that thereupon every 
one shall be taken and adjudged to be seised of 
bis or her separate part of the advowson, to pre*- 
sent in his or her turn ; as if there be two, and 
they make such partition, each shall be said to 
be seised the one of the one moiety to present in 
the first turn, and the other of the other moiety 
to present in the second turn. In like manner, 
if there be three, four, or more, every one shall 
be said to be seised of his or her part, and to pre* 
sent in his or her turn/* 

If, on partition between coparceners, a whole 
advowson be allotted to the youngest, she alone 
shall present, (c) And if the partition be avoided, 

(d) Corbet's case, 1 Co. 87. a. Cooipl. Inc. c. 8» 19* 
(f) Com. Dig. Esglise H. 3. 

h 
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tltey may aft^wards preaent in tttm^ or by te cm 
jpositioii.(/) 

In the instance aljovo meniioned^ (g*) of the allot* 
ment of an advowson appendant to one parcener^ 
and the manor to another^ it seems that the partition 
affected the right anfd inheritance^ as well as the 
^possessions and that before the stcitute of Anne, (h) 



WITH regard to the effect of a partition on 
an existing warranty^ it is to be observed^ that if 
lands are Ccraveyed with waarranty to several their 
heirs and asMgtis in jomt-tefwkof, and they make 
partition by deed^ the warranty is extintt for ever^ 
because thongh they are compilable to make par* 
titton^ yet it is only in the mode prescribed by the 
statetid H. Vllf . (i) 

But on the other hand^ if partition is made be- 
tween them by judgment in writ of partition under 
the statute^ the warrant remains ; because they are 
compellable by the statute^ (to whkh every man is 
a party) to make partition; and^ having purraed 
their remedy according to the statute^ it shall work 
no WjTong to them, (ft) 

if) 2 Roll. 347. L 15, Com. Dig. vbi supra. 

(g) Suprity p. 141. 

(A) Het. 14. See CompK Inc. c. 8. 

(0 6 Go. 1S« Hob. 3df Co. Lit. 187. a. 1 Lord Raym. 3<0. 
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But if e^areeners with warranty make pa^i^ion^ 
the warranty remains^ becavfie th^ are compella* 
ble to make ]oartiti0n.^J) 



IN some caseg^ a partition may operate as an 
Mt^pdi to the parties making it^ so as to prevent 
cither firom impeadbk^ the title of the other. For 
instance^ sappoae husband and wife^ tenants in 
special tail^ have issue a daughter ; the v^ife dies^ 
the husband by a second wife, has issue another 
daughter; both the daughters enter (the eldest 
alone being of oousse inheritable) and make par* 
tition. The eldest daughter is in this ease con-' 
dnded during her life from impeaching the parti* 
tion^ or saying that the youngest is not faeir^ and 
yet she is a stranger to the intail : but in respect of 
privity in their persons, the partition shall con^ 
dade'for a par^tioB between mere stmnger. in 
that case is void ; hat the issue of the eldest shaH 
avoid this partition^ as isaue in tail, (m) 

Bot if tenant in fee^simple has issue two daugh- 
ters, A«, Qastard etgwe, and B., muUer puisne, and 
dies ; and A. and B. enter and make partiition. 
Lord Coke says^ A. and her heirs are concluded 
for ever, (n) Mr. Hargrave, in a note upon this 

(/) Co. Lite. 165. a. 

(m) Co. Litt. 170. b. Doct. and Stud. 65. 
(n) Co. Litt. 170. b. Mi. b. alUp. 196. Sir VLkhord Uch^ 
ford's case. 

l2 
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passage^ (o) mentions^ that in a Coke upon Little* 
ton he had^ with MS. notes and references^ the 
annotator observed^ '' If two make partition in a 
court of record, when one of them had no right, he 
thereby shall gain a moiety by estoppel or conclu- 
sion. Bro. JSTou/v. Cas. pi. 306, But otherwise, 
I conceive of a partition in pais, though the book 
speaketh generally; and upon this difference yoti 
shall read a like case in (his book, fo. 46. a/' 

Now it seems clear that a partition in pais hy 
mere strangers, where one has no colour, would 
not. operate as an estoppel to the other. But in^ 
the above case put by Lord Coke, the principle of 
the law does not seem to turn on the mode by 
which partition is made; but on the favour which, 
to a certain extent, the law shews towards a bas- 
tard eigne. For if she and the mulier ent^r and 
occupy, as heirs, . the law in favour of legitimation 
will not adjudge the whole possession in the mu^ 
tier, who then had the sole right, but in both, (p): 
For if the bastard enter into land, he is accounted 
heir, until he be interrupted. (9) So that there 
appears to be no ground for questioning the accu-^ 
racy of Lord Coke's position. 



JF two acres descend to two parceners, and one 

(!>) N. (3). 

(p) Co. Litt. 244. a. 8 Rep. 201. 

(j) 8 Rep. 201. 
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of ttem before partilion grants a rent charge out 
of one of the acres, and afterwards upon partition^ 
the acre charged is allotted to the other sister; she 
shall hold it discharged ; for a parcener before parti- 
tion; having no separate title to a distinct moiety^ 
(thatis^ to a specific portion of the lands^) cannot 
pretend to charge any particular part of the lands, ' 
so as to make it subject to that charge in the hands 
of another, who does not hold under her ; therefore, 
C^is grant by the sister, who at the time of the 
grant had only a title to an indistinct and undi- 
vided moiety, shall never aflfect the other parcener, 
who does hot daim under her, and who at the time 
of the grant had as good a title to that acre out of 
which the rent was to arise as the graiitor had. (r) 



PARTITION by decree in equity never affects * 
the interests of third parties. Therefore, rights of 
common are no objection to the commission, as 
those rights will not be in the least affected by the 
partition, which regards only the freehold and in- 
heritance of the soil. It is immaterial whether 
others have a right over that soil and freehold 
which they have in common among them; Those 
rights will equally remain, (s) 



WHERE an undivided share descended on the 

(r) Mo. 95. 

(s) Agar T. Fairfax^ 17 Vcs. d54. 
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wife ttf a banknipt who had obtained hii^ certificate^ 
and the plaintiff had purchased the sfatre of the 
bankrupt and his wife^ and a decree was made fot 
a partiticm ; it was ordered that there should be iet 
ckrase in the conveyance^ declaring that the part 
allotted to the pkuntiff shonM be a security to tke 
defendants (who were entitled to the other shares) 
against any claims or demands of any of the ere* 
ditors under the bankruptcy, (t) 



IF joint^enants for life make partition^ tliis 
dissolves the joint^tenancy, and die right of sur- 
vivcMTship incident thereto; and consequently^ oti 
the death of either of them the reversioner^ and not 
the survivor^ shall enter. The same effect would 
be produced by partition between them^ even if 
the original lease for fife had been made to them^ 
and the survivor of them, because those words in 
the limitation of a life estate have no further ope* 
ration than the law would imply without tbetOy and 
expres9i(^ eorum qua Uiciti ihsunt nihil operaftir. 
So that^ in cases of leases for life^ it is more bene- 
ficial to the lessor to have the joint-tenancy severed 
by partition ; while^ for the same reason^ it is of 
course more disadvantageous to the tenants for 
life to sever it. (u) 



(0 ^beU T. Heaihcoie, 4 Bro. Ch. Ca. 280. 
(t«) 4 Rep. 72. b. Dy« 67. a. 1 Jodss 5$. Co. latt. 
191. a. 
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IF tiiere be a leMe to two for years^ w^ a pro^ 
niao that if the leasees die witfaia the term, it shall 
eease^ and they make partition, and one aliens his 
part and dies; the lessor cannot enter into his 
part who is dead ; bnt the grantee, or the execu- 
tors of the lessee (if he do not alien) shall have his 
past daring the hh of the snrTi^w. (x) 

If tibere he a loMe to tw<> for years, on condition 
that they do not alien, and they make partition, 
and one aliens his part, all is forfeited, (jf) 



WITH regard to the effect of partition on les- 
sees for years, where they are not parties thereto^ 
tlie followiag points are to be noticed : — 

If there be two coparceners of three acres of 
land, every one of equal value^ and the one copar* 
cener lets her part to another for years, and after- 
wards makes partition by consent, and one acre 
only is allotted to the kasor, the lessee is not bowd 
tliereby; biit he may enter and take the profits 
of another balf acpe, for that of right belongs to 
him.{<sf) 

But if the partition be by writ of partition, 
brought against the lessor, and too little is allotted 

(«) Dy. 67. a. 

(y) Dyer 67. a. note. 

(«) Co. Lit. 46. AT. See Djr. b% a. 
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to the lessor^ Lord Coke states it to be held by 
8ome^ that the lessee cannot avoid it^ for that it is 
made by the oath of men ; and judgment is there- 
upon given^ that the partition shall remain firm 
and stable, (a) 

If there be parceners of two acres^ and one 
leases one acre^ which on writ of partition is al- 
lotted to the other^ the lease is wholly avoided, (b) 

It is enacted by the statute 8 and 9 W. III. c. 3|« 
8. 4. that^ '' in case partition be made^ returned^ and 
filed^ he or they that were tenant or tenants of any 
of the messuages^ &c. or any part or purpart there- 
of, before they were divided^ shall be tenant or 
tenants for such part set out severally to the re- 
spective landlords or owners thereof^ by and under 
the same conditions^ rents^ covenants^ and reserva- 
tions^ where they are or shall be divided ; and the 
landlords and owners of the several parts and pur- 
parts so divided and allotted as aforesaid shall 
warrant and make good unto their respective te- 
nants the said several parts severally^ after such 
partition^ as they are or were bound to do^ by any 
copy^ leases^ or grants^ of their respective parts^ 
before any partition made; and in case any de- 
mandant be tenant in actual possession to the 
tenant to the action for his part and proportion or 



(a) Co. Ut. 46. a. See Dy. 52. a. 

(6) Hal. MS. Hargr. Co. Litt. 46. a. note 273. 
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any part thereof, in the messuages^ Ac. to be di- 
vided^ by virtue of a writ of partition as aforesaid^ 
for any term of life, lives, or years, or uncertain in- 
terest, the said tenant shall staiid and be possessed 
of the said purparts and proportions, for the like 
term, and under the same conditions and covenants, 
when it is set out severally, in pursuance of that 
or any other act, statute, or law to that purpose/' 



SECT. II. 

. As to a Rent granted for Owelty of Partition. 

IF a rent be granted for owelty oif partition, it 
may be distrained for of common right, if in ar- 
rear, lest the grantee be without remedy, she hav- 
ing given a valuable recompence in land. And 
this, without any words of distress. And her 
grantee shall have this privilege also, it not being 
annexed to her person merely, but to the estate 
also, (a) 

If the rent be granted, generally, for owelty of 
partition, pro residua terra, it shall be intended 
out of the purparty of her that granted it. (() 

(a) Co. Litt. 160. a. 

(b) iHd. 



ABd tf the rent be granted without words of liinilft* 
tioQ, yet it dmll descend to the heirs of the grantee^ 
because it cwie to her in resipec^ of the land whicli 
thould descend to the heir, (e) 

But where a IwnA was given for securing a rent 
for owelty^ and it was made payable to the par«- 
cen^ his exectftors nr adankmtratars / it was held 
that the executor^ and not the heir^ should have 
the benefit of it^ because there was no grant of 
the rent^ but only a bare agreement^ and there 4 
was an election either to pay it or forfeit the 
bond, {d) 

And whether the rent be granted with or with- 
out words of limitation, and although the words of 
the grant be joint, yet the grantees are not joint- 
tenants of the rent ; but it is in nature, and de- 
scendible in course, of coparcenary, and not sub- 
ject to survivorship, for it comes in recompence of 
the land, and therefore the cause of the grant shall 
be respected, and the rent shall follow the nature 
of the land. And if a grant were made to two co- 
parceners, of a rent of twenty shillings, namely, to 
the one ten shillings, and to the other ten shillings, 
yet they shall have the rent in course of copar- 
cenary, and join in action for the same, (e) 

<<d Co. Utt. 10. 0. Plowd. Coo. %U»a^ 
(df) Hulberi y. Hart^ 1 Vera. 133. 
(e) Co. Litt. 169. b. 177. b. 5 Rep. &^ Jmim Wiodhm'i 
case. 

1 
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If the Imd be ia tait tbe rent shall be m tail 
likewise^ and of tbe same conditioii as the land 
was. </) 

If the form of a reaeroation of the rent be used^ 
OB a partitioB^ it will amoant to a grant, (g) 

On partition by joint-tenants^ a rent cannot be 
reserved fior owelty. (A) 

A Whenever such a rent is intended to be created, 
whether on partition by joint-tenants^ tenants in 
common, or parceners, the better mode is for all 
the co-tenants to convey^ and to limit the rent by 
way of U8e, out of the particular share intended to 
be charged, (i) 



SECT. III. 

A$ to the implied Warranty and CondUion. 

Though the law gives every parcener a power 
to sever her own moiety^ and to carry it over into 
the family into which she marries, yet sinc^ the 

(/) Br. Aifftitidii, pL M. 

ig) Co. Litt. 170. 0. 

(h) Leon. 35. Monk and SmUh'i case. 

(0 Vide ptfeeediDg Oitpter. 
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partition is compulsory^ the law will not ptit par* 
ceners in a worse condition^ after partition^ than 
if they had enjoyed their moieties without division ; 
and therefore^ after partition^ they shall have like 
remedy as if they had enjoyed in coparcenary ; in 
which case^ if a suit had been commenced/ both 
parties must have been empleaded^ and on the re- 
covery^ there had been an equal loss to both: 
therefore, after partition, there is a toarrflw(y an- 
nexed to each part, so that if either be empleaded, 
she may vouch her sister, and thereby deraign the 
warranty paramount annexed to the purchase of 
the ancestor ; and if she loses she may have re- 
compence against the other sister. 

So if parceners enjoy in common, and any pafl 
is evicted by entry, without action, they shall enjoy 
what is left in coparcenary : therefore, that par- 
ceners may not be in a worse condition by the 
partition which the law compels them to, there is 
a condition annexed to the partition, that if either 
be evicted by entry, without action, the party so 
evicted may enter on her sister's moiety, and avoid 
the partition, by enjoyment of an undivided moiety 
of what is left, and compel a new partition, (a) 

If the whole estate in part of the allotment be 
evicted, that shall avoid the partition in the whole, 
whether of a manor, which is entire, or of acres of 

(a) Co* Liu. 173.6. 4 Rep. 131. BustanTsakhe. 
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ground; Ot the lik^, that arfe several. For the 
condition is entire, and gives an entry in this case 
into the whole. And if any partial estate of free- 
hold, as £in estate in tail or for life, be evicted from 
the coparcener, leaving a reversion in hier, whether 
in all or part of her allotment; it shall also be 
avoided in the whole. (6) 

The instance given by Lord Coke for this latter 

• •-■■... 

position is as follows. If A. be seised in fee of one 
.acre of land in possession, and of the reversion of 
another, expectant tipon ah estate for life, and hd 
disseise the lessee for life, who makes cohtinnd! 
cfaini; A. di^th, seised of both acres; atid hath 
issue two daughter^; partitidn is made, so as the 
one acre is allotted to the one, and the othefr a<:re 
to the other; the lessees enter; the partition is 
avoided for the whole, and he referii to the re«' 
solution to this effect in Bustard's case.(c) It pro- 
bably might not have occurred to the reaider, at 
first yiew> and without considering the instance^ 
here given, how a partial estate could be Evicted 
from the coparcener; and, at all events, it is a 
case which, though certainly possible, is not very 
likely to happen. The circumstance of continual- 
claim is mentioned, because, had it not been made, 
the descent upon the coparceners of the acre 

(b) Ibid. 

(c) Co. Litt. 174. a. 
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gained by dmrnin w&ali have tolled the entry of 
th? lefisee for life, (d) 

Yet there is a difference between the warranty 
and the condition^ which the law creates upon the 
partition. For where one coparcener takes benefit 
of the condition^ by entry^ she defeats the parti- 
tion in the whole. But when she vouches by force 
of the warranty in law^ for part^ the partition «hall 
not be defeated in the whole^ but she shall recover 
yeconipence for that part^ namely^ the moiety or 
half of that which was lost^ to the end that the loss 
may be equd.. For both claim by d^scent^ which 
is an act of law^ and by the law each of them 
ought to have an ^equal part of the inheritance of 
their ancestor. Therefore/ she shall recover in 
value but the moiety which she lost^ so that the 
loss shall be equal, (e) 

Aad in this respect^ there is a great difference 
as Lord Coke says^ (/) between warranty in law 
il|M»n an exchange^ and warranty in law upon a 
partition. And he observes^ that in the case of 
partitions^ there are more and greater privities in 
persons^ Ueod and estates^ than in the case of 
exchanges. 

(d) See Lift. s. 414. 

(e) Co. Litt. 174. n. 4 Rep. 191. BuHard's case* 
(/) Co. Litt. 174. a. 
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Bot this condition in kw holds only whilo the 
{KriTity of estate iretnains. And tiierefope^ if eklMr 
parcener aliens in fee, and the alienee is evicted^ 
the afiening parcener cannot enter on the other 
allotment^ because by the ahenatkHi she has dis« 
flnwed herself from having any part of. the tene- 
ments as parcei^r. 

Yet if the privity be not wholly destroyed ; fw 
instance, supposing the alienation to be for years, 
life, or in tail ; then, on account of the reversion, 
the parcener whose alienee is evicted shaH enter 
ma the other part. With respect to the reversion 
expectant on the estate tail, it is to be observed, 
that though it may be barred by the tenant In tail, 
yet if the eviction is made before this is done, the 
law has such consideration of this reversion, as to 
allow of the entry of the parcener as above men- 
tioned, (g) 

When the whole privity of estate between co- 
parceners is destroyed, there ceases any recom- 
pence to be expected, either upon the conditian in 
law, or the implied warranty. (A) 

But if a&er partition, eilbw rister aliens with 
warranty, and the alienee is empleaded, he ^aH 
only vouc^ the aKenor to recover in value, who 

(rtCo.Litt.17J.fi. 
(A) Co. Litt. 174. 0. 
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may wUh the cither sister deraign the warranty 
paramount ; for as the parceners shall not be in 
a worse condition by the partition^ than if none 
had been made^ so they shall not be in a better by 
the warranty or condition which the law annexies, 
upon the partition : now if a parcener before par- 
tition aliens her part with warranty^ and the 
alienee is empleaded^ he can only vouch his war- 
rantor^ who may vouch the other sister to cberaign 
the warranty paramount^ but nbt to recover in 
yahie; for there is no reason that the sister^ who 
did not enter into the contract of warranty^ should 
be subject to it; since it is fit that she^ whose 
folly it was to insure the title^ should answer for 
the consequences of it. (i) 

r ' "... 

4 

If one sifter after partitioa aliens to her heir 
apparent and dies, and the son is enipleaded^ 
though he be in by the feoffment of his mother, 
as a purchaser^ yet he shall pray in aid of the sur- 
viving parcener to deraigh the warranty para- 
mount: for though he chims the land by purchase 
from his mother^ and so never having it in par- 
cenary^ cannot recover pro rata ; ycft upon the 
contract of warranty, whereby the vendor did war- 
rant to the ancestor and his heirs, he, together 
witjh his audt, make up one heir, to such ancestor; 
and therefore they must jcun to deraign the war* 
ranty, otherwise there is not that heir before the 

(0 Hob. 21. 26. % Roll. Rep. 418. Co< Litt. 174. a. 
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courts that by virtue of such contract is to take the 
benefit of the warranty, {k) 

By the statute 31 H. VIH. c. 1. s. 3. it is enacted, 
that joint-tenants or tenants in common, of an es- 
tate of inheritance^ and their heirs, after such parti- 
tion made as therein authorised^ shall have aid of 
the other^ or of their heirs, to the intent to deraign 
the warranty paramount, and to recover for the 
rate, as is used between coparceners, after parti- 
tion made by the order of the common law. 

The practical consequence which seems to re- 
sult from this doctrine of implied warranty, on 
every partition between coparceners, is, that when 
a person contracts for the purchase of lands, the 
title to which depends on such a partition; the 
title not only to the lands contracted for, but to 
all the lands comprised in the partition, should be 
investigated. (/) I believe, however, that this pre- 
caution is by no means universally adopted by the 
profession. 

In the first volume of a recent publication, the 
above consequence is also stated, without any 
qualification, (m) However in the second volume 
of the same work, it is observed, that, '^ though on 

(At) Co. Utt. 174. a. 2 RoU. Abr. 418. 7 Bac. Abr. 703. 
(0 See ^ Crul. Dig. 548. 
(m) I Prest. Abstr. 303. 

M 
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a partition between coparceners, there be an im* 
plied warranty, while the privity continues, yet 
when one of them aliens in fee ; or even in tail^ 
while the title is held under the entail ; the war- 
ranty ceases^ and consequently the title to the 
lands given to the other parceners on the parti- 
tion need not be investigated." And it is added, 
that '' even the purchaser of the fee, or of an 
estate tail, will be discharged from the warrlinty 
and consequently cannot be aflfected by it/* (n) 

It is presumed^ that the alienation referred to in 
this passage id to be intended as having been 
made, not of the allotment contracted to be pur- 
chased, but of the allotments belonging to the 
other parceners. For if the double remedy, con- 
sisting of the warranty and condition^ implied on 
a partition, corresponds with that implied on an 
exchange, (which I understand to be the case,) (o) 
it should seem to follow, that after alienation in fee 
by one parcener, and eviction of that share, al- 
though neither she nor her alienee may enter by 
force of the condition, nor vouch by virtue of the 
warranty ;(p) yet the other parceners, or their 
heirs^ may still avail themselves of these remedies 
against the alienee of the first parcener, in like 

(fi) 2 Prest Abstr. 76. 

(o) See Bustard's case, 4 Rep. 131. 1 Prest. Abstr. 303. 
(p) Bat see Lord Hardwicke's observation in Cavenirjf v. 
Cavenirgy 369. and quaere as to its correctness. 
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manner as they might have done against such par- 
cener herself, in case she had not ftliened. (g) 

Perhaps it might not be deemed too fancifnl, to 
consider this doctrine as somewhat analogous to 
that which we have before considered, concerning 
the effect of alienation, as it respected the right of 
bringing the writ de partitione faoienddy at com- 
mon law* The alienee of a parcener should not 
have the writ ; but yet the remaining coparceners 
might bring it against the alienee, (r) 

And the doctrine in both cases seems equitable 
enough ; for the purchaselr from a parcener is sup- 
posed to know what will be the eflFect of alienation 
by his vendor ; and therefore^ to take the share 
subject to all consequences: but the other co-te- 
nants may be totally ignorant of the dealings re- 
specting the purchased share, and therefore ought 
not by its alieuation to lose the remedies which the 
law gives them. 

The concluding branch of the above quotation^ 
if understood literally, would tend at once to do 
away with the supposed propriety of inspecting 
the title to the whole lands, on purchs^sing a share 
allotted on a partition ; for if the mere alienation 

(q) Vide Bustard's case, ubi svpra^ Noy's Max. 61. Shep. 
Touch. 293. 
(r) Co. Litt« 175. a. supra, 5% ei seq, 

M 3 
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by a parcener to a purchaser^ for an estate in fee 
or in tail^ will discharge him from the warranty^ 
absolutely in the one instance^ and so long as the 
title is held under the intail in the other; — what 
reason is there for the precaution of ever looking 
at all into the title to the other shares ? 

I 

Perhaps it may be stated^ therefore^ that al- 
though^ generally speakingj^ ,a purchaser of lands 
which have been the subject of partition between 
coparceners^ should inspect the title to the other 
lands comprised in the partition ; yet^ as to such of 
those other lands as have been aliened in fee^ the 
precaution may be safely dispensed with ; for the 
whole privity of estate between the coparceners is 
destroyed; in which events Lord Coke says^ the 
remedies under the warranty and condition are 
gone. (8) 

(0 Co. Litt. 174. a. Supra^ p. 159. 
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Stat. 31 Hen. VIIL ca^^. 1. 

Tor Joint-lenanls and Tenants in Common. 

Forasmuch as by the common laws of this 
realm divers of the king's subjects, being seised 
of manors, lands, tenements, and hereditaments, as 
joint-tenants, or as tenants in common, with other of 
any estate of inheritance, in their own rights, or in 
the right of their wives, by purchase, descent, or other- 
wise, and every of them so being joint-tenants, or te« 
nants in common, have like right, title, interest, and 
possession in the same manors, lands,' tenements, and 
hereditaments for their parts or portions jointly, or in 
common undividedly together with other ; and none 
of them by the law doth, or may know their several several in 
parts or portions in the same, or that that is his or eoces ensu- 
theirs, by itself undivided, and cannot by the laws of In^^^jg'^" 
this realm otherwise occupy or take the profits of the jomtiy, or 

, ,. . . ,.,. in common 

same, or make any severance, division^ pr partition beinc nn- 
thereof, without other of their mutual assents and ^^^'^^' 
consents: by reason whereof divers and many of them, 
being so jointly and undividedly seized of the said 
manors, lands, tenements, and hereditaments, often** 
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times of their perverse, covetous and malicious minds 
and wills, against all right, justice, equity, and good 
conscience, by strength and power, not only cut and 
fallen down all the woods and trees growing upon the 
same, but also have extirped subverted, pulled down 
and destroyed all the houses, edifices, and buildings, 
meadows, pastures, commons, and the whole commo- 
dities of the same, and have taken and converted them 
to their own uses ^nd behoofs, to the open wrong and 
disherison, and against the minds and wills of other, 
holding the same manors, lands, tenements, and here- 
ditaments jointly, or in common with them, and they 
have been always without assured remedy for the 
same. 

II. Be it therefore enacted by the King, our most 
dread sovereign Lord, and by the assent of the Lords 
Spiritual and Temporal, and by the Commons in this 
present parliament assembled, that all joint- tenants, 
and tenants in common, that now be, or hereafter shall 
be of any estate or estates of inheritance in their own 
rights, or in the right of their wives, of any manors, 
lands, tenements or hereditaments within this realm of 
Joint-t(s England^ Waks^ or the marches of the same, shall and 

naots, and 0/7 , , • 

tenants in may be coactcd and compelled, by virtue of this pre- 

compdL-'^^ sent act, to make partition between them of all such 

partitiMibJy ^^^^^j lands, tenements and hereditaments as they 

writs. noiir hold, or hereafter shall hold as joint-tenants, or 

tenants in common, by writ De partidpatione fadendd 

in that case to be devised in the King our Sovereign 

Lord's Court of Chancery, in like manner and form 

as coparceners by the common laws of this realm have 

been and are compelled to do, and the same writ to be 

pursued at the common law. 

SlnS^^*^® III. Provided alway, and be it enacted, that every 
Hants, aqd of the Said loint- tenants, or tenants in common, and 

tenants in 

common their heirs, after such partition made, shall and may 
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have aid of 4he other, or of their heirs, to the intent to «^aii have 

' I aid of the 

demigii the warranty paramount, and to recover for other. 
the rate as is used between coparceners after partition 
made hy the order of the common law ; any thing in 
this act contained to the contrary notwithstanding. 



Stat. 32 Hen. Will. cap. S2. 

Joini'tenants Jbr Time of Life or Years. 

FORASMUCH as in the parliament begun at West^ Jointte- 
minster the eight^and-twentieth day of Aprils and tenants in 
there continued till the twenty-eighth day of June^ iivS°o° ^^' 
the thirty«first year of the king's most noble and vie- ^J^JS Mrti 
torious reign that now is, it was amongst other things t^on, 
there enacted and established, that all joint-tenants, 
and tenants in common, that then were, or hereafter 
should be of any estate or estates of inheritance, in 
their own rights, or in the right of their wives, of any 
manors, lands, tenements or hereditaments within this 
realm of England^ Wales, or marches of the same, 
shall and may be coacted and compelled by virtue of 
the said act, to make partition between them, of all 
such manors, lands, tenements and hereditaments as 
they then held, or hereafter should hold as joint-te- 
nants, or tenants in common, as more plainly at large 
appeareth by the said statute. And forasmuch as the 
said statute doth not extend to joint-tenants, and te- 
nants in common for term of life or years, neither to 
joint-tenants, and tenants in common, where one or 
some of them have but a particular estate for term of 
life or years, and the other have estate or estates of 
inheritance of and in any manors, lands, tenements 
and hereditaments. Be it therefore enacted by the 
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king our sovereign lord, and by the assent of the 
Lords Spiritual and Temporal, and the CommODS in 
this present parliament assembled, and by the autho- 
Joini-te- rity of the same, that all joint-tenants, and tenants in 
lifeoryevB common, and every of them, which now hold, or bere- 
pcH^iTto ^^^^ ®^^^1 ^®*^> jointly, or in common, for term of 
make parti^ Jife^ year or years, or joint- tenants, or tenants in com- 
mon, where one or some of them have, or shall have 
estate or estates for term of life or years, with the 
other that have or shall have estate or estates of in« 
heritance or freehold in any manors, lands, tenements 
or hereditaments, shall and may be compellable from 
henceforth by writ of partition to be pursued out of 
the King's Court of Chancery, upon his or their case 
or cases, to make severance and partition of all such 
manors, lands, tenements and hereditaments which 
they hold jointly, or in common, for term of life or 
lives, year or years, or where one or some of them 
hold jointly, or in common, for term of life or years 
tyith other, or that have an estate or estates of in^ 
hjerltance or freehold. 

Partition 1 1. Provided alway, and be it enacted, that no such 

8hall DC DfC* ' 

judicial to partition or severance hereafter to be made by force 

pajrti^r^ of this acf, be, nor shall be prejudicial or hurtful to 

any person or persons, their heirs or successors, other 

than such which be parties unto the said partition^ 

jthisir executors or assigns. 
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Stat 8 & 9 Will. III. cap. 31. 

An Act for the easier obtaining Partitions of Lands 
in Coparcenary^ Joint-tenanci/y and Tenancy in 
Common* 

WHEREAS the proceedings upon writs of partition Preamble 
between coparceners by the common law or custom, 
joint-tenants, and tenants in common are found by ex- 
perience, to be tedious, chargeable, and oftentimes in- 
effectual, by reason of the difficulty of discovering the 
persons and estates of the tenants of the manors, mes- 
suages, lands, tenements and hereditaments to be 
divided, and the defective or dilatory executing and 
returning of the process of summons, attachment and 
distress, and other impediments, in making and esta- 
blishing of partitions by reason of which divers per- 
sons having undivided parts or purparts are greatly 
oppressed and prejudiced, and the premises are fre- 
quently wasted and destroyed, or lie uncultivated and 
unmanured, so that the profits of the same, are totally 
or in a great measure lost : for remedy whereof, be 
it enacted by the king's most excellent majesty, by and 
with the advice and consent of the Lords Spiritual 
and Temporal, and Commons in this present parlia- 
ment assembled, and by the authority of the same, 
that firom and after the first day of May^ one thousand After pro- 

^ *^^ cess of ooft 

six hundred and ninety-seven, after process of pone or or attach- 
attachment returned upon a writ of partition, affidavit tamed on 
being made by any credible person of due notice given uSonf ^^' 
of the said writ of partition to the tenant or tenants to 
the action, and a copy thereof left with the occupier, 
or tenant or tenants, or if they cannot be found, to 
the wife, son or daughter, (being of the age of one- 
and-twenty years or upwards,) of the tenant or te- 



one 
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nants, or to the tenant in actual possession, by virtue 
of any estate of freehold, or for term of years, or un- 
certain interest, or at will, of the manors, lands, tene« 
ments or hereditaments, whereof the partition is de- 
manded (unless the said tenant in actual possession be 
demandant in the action) at least forty days before the 
nauUo ^t ^^y ^^ retttrn of the said pone or attachment^ if the 
in 15 days tenant or tenants to such writ, or any of them, or the 
of such writ true tenant to the messuages, lands, tenements and 
pearance^'^ hefedkameBts^ as aforesaid, shall not in such case, 
wkbtn fifteen days after return of such writ of pone 
or attachment, cause an appearance to be entered in 
Court may gucb court where such writ of pone or attachment shall 
examine the be returnable, then, in de&ult of such appearance, the 
aa?g^"ue, demandant having entered his declaration, the court 
^^- may proceed to examine the demandant's title, and 

quantity of his part and purpart, and accordingly as 
And give they shall find his right, part and purpart to be, they 
iySXuit, ^^11 for so much give judgment by de&ult, and 
a"wrruo'^ award a writ to make partition, whereby such pro- 
make parti- portion, part and purpart may be set out severally ; 
Which which being executed after eight days' notice given to 
culeS*, and the occUpior, or tenant or tenants of the premises^ and 
£wd* judlr. returned, and thereupon final jndgment entered, the 
meat enter- game shall be good, and conclude all persons whatso- 
to be good, ever, after notice, as aforesaid, whatever right or title 
they have or may at any time claim to have in any of 
the manors, messuages, lands, tenements and here- 
ditaments mentioned in the said judgment and writ of 
partition, although all persons concerned are not 
named in any of the proceedings, nor the title of the 
tenants truly set forth. 

If tenant or 11. Provided always, that if such tenant or person 
in'one^Mir Concerned, or either of them, against whom, or their 
mCTt^cnter* ^^^^ ^^ ^^^> ®"^'* judgment by default is given, shall 
ed, or in within the space of one year after the first judgment 
fancy, &^' entered, or in case of inlancy, coverture, nan sanm 
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t 

' memorim or absence out of the kingdom, within one shew a good 
jear after bis, her or their retam, or the determination £^ or such 
of sneh inability, apply themseWes to the court by ^e?'^'^°' 
notion where such judgment is entered, and shew a 
good and probable matter in bar of such partition, or 
that the demandant hath not title to so much as be 
hath recovered, then in such case the court may sus- "^^ <^art 

msv set 

pend or set aside such judgment, and admit the tenant aside such 
and tenants to appear and plead, and the cause shall w^Se°te. 
proceed according to doe course of law, as if no such JJ^™|J, 
judgment had been given. And if the court, upon If court ad. 
hearing thereof, shall adjudge for the first demandant, tbel^st^de- 
then the said first judgment shall stand confirmed, fi!^j^^l 
and be good against all persons whatsoever, except JJ^°^ J,® ^^^ 
such other persons as shall be absent or disaUed, as firmed, &c. 
aforesaid. And the person or persons so appealing, pealing tT 
shall be awarded thereupon to pay costs, or if within ff ^,1^^*. 
such time or times aforesaid, the tenants or persons ^"^ artt!" 
concerned, admitting the demandant's title, parts and tion^ court 
purparts, shall shew to the court any inequality in the a new^r. 
partition, the court may award a new partition to be ^'^'^^* 
made, in presence of all parties concerned (if they will 
appear) notwithstanding the return and filing upon 
record the former, which said second partition re* 
turned and filed shall be good and firm Ibr ever 
.against all persons whatsoever, except as before ex- 
cepted. 

Ill* And be it further enacted by the authority No plea in 
aforesaid, that no plea in abatement shall be admitted Jl|^"^°^ 
or received in any suit for partition, nor shall the same °>i^^* 
be. abated by reason of the death of any tenant. 

IV. And be it further enacted by the authority Where 
aforesaid, that when the high sheriff, by reason of dis- ^^.^^ 
tance, infirmity, or any other hindrance, cannot con- [JJ**«»* ** 
venientlj be present sX the execution of any judgment fion of a 
in partition, in such case the under-sheriff, in pre- po^tton,"* 
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under-she- sence of two jostices of the peace of the county where 

seoceoftwo the lands, tenements or hereditaments to be divided 

mayTro* do lie, shall and may proceed to execution of any 

ceed there- ^jpj|. ^f partition, by inquisition in due form of law, 

as if the high sheriff were then personally present. 
High sheriff And the high sheriff thereupon shall, and is hereby 
samf return en&bl^<l ^^^ required to make the same return, as if 
as i^ pre- fae ^rere personally present at such execution. And 
Tenants be- in case such partition be made, returned and filed, he 
di^v^ion, to or they that were tenant or tenants of any of the said 
under^e messuages, lands, tenements, and hereditaments, or 
^me condi- any part or purpart thereof, before they were divided, 
shall be tenant or tenants for such part set out seve- 
rally to the respective landlords or owners thereof^ by 
and under the same ^conditions, rents, covenants and 
reservations, where they are or shall be so divided. 
And land- and the landlords and owners of the several parts and 
make cood purpftrts SO divided and allotted, as aforesaid, shall 
Jl^^thdr ^^rrant and make good unto their respective tenants^ 
said parts, the Said Several parts severally, after such partition, 
partition as they are or were bound to do, by any copy, leases 
demand- ^^ grants of their respective parts, before any partition 
antbe te- made: and in case any demandant be tenant in actual 

nant m pes- ' •' 

session to possession to the tenant to the action for his part and 

the tenant . i /• • « 

to the ac- proportion, or any part thereof, in the messuages, 
^'^^^ lands, tenements and hereditaments, to be divided by 

For term of virtue of a Writ of partition, as aforesaid, for any term 
rar?/te- ^^ ^^^^9 l>v®8 ^^ years, or uncertain interest, the said 
"ta^d^os. ^^i^^^^ ^^^^1 stand and be possessed of the said pur- 
sessedof the parts and proportions for the like terro^ and under the 
Snder'the Same conditions and covenants, when it is set out 
dUtionr&c. severally in pursuance of this or any other act, statute 
or law to that purpose. 

deMhlriflfe' ^' -^°^ ^ ^^ further enacted by the authority afore- 
&c. to give* said, that the respective sheriffs, their under-sheriffs 
ance for and deputies, and in case of sickness or disability in 
Srif of plr- the high sheriff, all justices of peace, within their re-i 

tition. 
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spective divisions, shall give due attendance to the 
executing such writ of partition, unless reasonable 
cause be shewn to the court upon oath, and there al- 
lowed of, or otherwise be liable every of them to pay 
unto the demandant such costs and damages as shall 
be awarded by the court, not exceeding five pounds, 
for which the demandant or plaintifi^may bring his ac- 
tion in any of his Majesty's Courts of Record at 
Westminster^ wherein no essoign, protection, privilege 
or wager of law shall be allowed, nor any more than 
one imparlance. And in case the demandant doth not Demandant 
agree to pay unto the sheriffs or under-sheriffs, justices ^henff^jtcl 
and jurors, such fees as they shall respectively demand ^,^!^ 
for their pains and attendance in the execution of the award the 

^ same. 

same, and returning thereof, then the court shall 
award what each person shall receive, having respect 
to the distance of the place from their respective habi- 
tations, and the time they must necessarily spend about 
the same, for which they may severaUy bring their 
actions as aforesaid* 

Provided always, that this act shall continue for Act to con- 
seven years, and from thence to the end of the next Ty^^ 
session of parliament, and no longer.* 

• Made perpetnal by the stat. 3 & 4 Anne, c. 18. s. 2. 
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Jn AGREEMENT for Partition between Joint- 
tenants of Freehold Lands. 



Articles op agreement, made and en- 
tered into this — • day of in the, &c* 

Between A. B« of, &c. of the one part, and C. D. of, 
f&c. of the other part ; Whereas under or by virtue 
of the last will, &c. [_or as the case may bej the said 
A. B. and C. D. are seized to them and their heirs in 
equal shares and proportions, as joint*tenants, in pos- 
session, of certain messuages, lands and hereditaments, 
situate at, &c. Anb whereas the said A. B. and 
C D. are desirous of making such partition thereof as 
hereinafter is particularly expressed or referred to ; 
Now these Presents Witness, and each of them 
the said A. B. and C. D. doth for himself respectively, 
and for his respective heirs, executors and adminis- 
trators, agree to and with the other of them, his heirs, 
executors and administrators, in manner following 
(that is to say) that the entirety of the said messuages, 
lands and hereditaments, situate at ■ , shall 
henceforth belong to and become the sole property of 
the said A. B. his heirs and assigns, and that the en- 
tirety of the said messuages, land^ and tenements, si- 
tuate at — , shall henceforth belong to and be- 
come the sole property of the said C. D. his heirs and 
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assigns ; And also^ that each of them the said A. B. 
and C. D. and his respective heirs and assigns shall 
and will, as soon as convenientlj may be after the 
execution of these presents, make, do and execute, 
and join and concur in making, doing and executing, 
all such acts, deeds, conveyances, surrenders, assign- 
ments and assurances, as shall be requisite or proper, 
and as the other of them his heirs or assigns, or his 
or their respective counsel shall require, for parting, 
severing and dividing, in the manner aforesaid, the se- 
veral messuages, lands and hereditaments so devised 
to them the said A. B. and C. D. by the hereinbefore 
in part recited will, as aforesaid ; and for conveying 
and assuring the said messuages and hereditaments, at 

^ in severalty unto the said A. B. his heirs 

and assigns, or otherwise as he or they shall direct or 
appoint, and for conveying, and assuring the said mes- 
suages and hereditaments, at , in severalty 

unto the said C. D. his heirs and assigns, or otherwise 
as he or they shall direct or appoint; And further^ 
that it shall be referred to , of, &c. to settle 

the equivalent in money, or otherwise, which ought to 
be paid or given by either of the said parties, his heirs 
or assigns, to the qther of them, his heirs or assigns, 
by way of compensation for equality of partition ; and 
that the said parties shall and will stand to and abide 
by the judgment and determination of the said , 

in the premises ; And lastlt/y that the costs and ex- 
pences of the said conveyances and assurances, to be 
made as aforesaid, shall be borne and paid by the per- 
son or persons to whom, or in whose ihvour, the same 
shall be made and executed ; and that all other costs 
and expences attending the said partition shall be 
borne equally between the said parties* In Wit- 
ness, &c. 
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A CONVEYANCE by vx^ t^ PartUiottf of Freehold 
Ldmds, by Ceparcenersy JoitU-tenants, or Tenants 
in Common. 

\ 

\ 

THIS INDENTURE made, &c. Between A.B. 
of, &c. of the first part, C. D. of, &c. of the second 
part, and E. F. [the trustee] of the third part, 
itocitai of Whereas the said A. B. and C. D. are, under or by 
fieisin. virtue of^ &c. seised to them and their heirs in eqasd 
shares and proportions, as [Jpint'tenants] in posses- 
sion of and in the several messuages, lands and here^ 
ditaments, particularly mentioned and described in 
the first and second schedules hereunder written or 
hereunto annexed, and hereby released or otherwise 
Agreement assured, or intended so to be; And Whereas the 
for parti- ^{^ ^, Q. ^nd C. D. have agreed to make partition of 
the messuages, lands and hereditaments of which they 
are so seised as aforesaid, upon the terms, and in the 
manner following, (that is to say,) that the said A..B. 
shall have and enjoy to him and his heirs, as and for 
his part, share, or allotment thereoi^ the several mes- 
suages, lands and hereditaments particularly ^leii- 
tioned and desoribed in the first schedule hereunder 
written, or hereunto, annexed,, and which 's^ mes- 
suf^s, lands and hereditaments, or the sitea or j^ound 
plot thereof, are . set for^h or delineated in the msLp or 
plaq drawn in the margin of th^e presents, and are 
therein distinguished by being coloured red; and that 
the said C. D. shall have and enjoy to him ^md his 
heirs, as and for his part share qx allotment of the said 
messuages, lands and hereditaments of which the said 
A. B. and C. D. are so seised as aforesaid, the several 
messuages, lands and hereditaments particularly i^en- 
tioned and described in the second schedule hereunder 
written, or hereunto annexed, and which said last 
mentioned messuages, lands and hereditaments, or 
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tlie sites or ground plot thereof, are also set forth or 
delineated in the said map or plan, and are therein 
distinguished by being coloured blue ; and, inasmuch 
as the said part, share or allotment of the said A. B« 
is computed to exceed in value that of the said C. D., 
by the sum of ^-*— — , it hath been further agreed be* 
tween them, that the said A. B. shall pay to the said 

C. D. the said sum o(£ , by way, or in the nature 

of a price for equality of partition. Now this In- witness. 
DENTURE WITNESSETH, that for the purpose of carry- 
ing the said agreement into effect, and in considera* 

tion of the sum o( £ y of lawful money current in The co-ie- 

Great Britain, to the said C. D. well and truly paid andre€^! 
by the said A. B., immediately before the execution 
of these presents, by way or in the nature of a price 
for equality of partition, as aforesaid; The receipt 
whereof the said C. D* doth hereby acknowledge, and 
of and from the same doth hereby for ever acquit, re- 
lease and discharge the said A. B. his heirs, executors^ 
administrators and assigns, and every of them, and 
also the said part, share, or allotment of the said 
A. B. : And also in consideration of ten shillings o() 
&c» to each of them the said A. B. and C. D. at the 
same time well and truly paid by the said E. F. The 
receipt whereof is hereby acknowledged; they the 
said A. B. and C. D. (according to their respective 
estates, shares and interests) Have and each of them 
Hath granted, bargained, sold, aliened, released and 
confirmed, and by these presents JDa, and ea^h of 
of them Doth grant, bargain, sell, alien, release and 
confirm, unto the said E. F. his heirs and assigns for 
ever, (in the actual possession of the said E. F. now 
* being, by virtue of a bargain and sale thereof made to 
him, by the said A. B. and C. D. in consideration of 
ten shillings paid to each of them, by indenture bear- 
ing date on the day next before the day of the date^of 
these presents, for one whole year, to be computed 
from the day next before the d&y of the date of the 

N ' 
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I^Arcels. 



General 
words. 



To hold to 
the trustee. 



As to part 
of the pre* 
mises to the 
use of A. B. 



mmo iniLlMtiire of hargsia and aale^ iriid by feree of the 
ft^ftute.made for tranafirnring uses into posiesston,) all 
tbo^i^ tbe several nesBuages, lands and hereditataefits, 
partkulajrly mentioned and described in and bjihe first 
9x4 second schedules respectively kereonder written or 
bsiewsitfK annexed, And all bouses, otttbouses, edffiees^ 
iMliUings,. hams, stablas, yards, gardens, orcbords, 
#lowa oS hind,, nveodow ajMl pasture, feediags, woods, 
underwoods, and tbe ground and soil thereof, com- 
moau^and eomnonable rights, hedges, ditches, fences, 
UQunds, ways, paths, waters^ wetercourses, liberties, 
pnivileges, easements, pre£fts, commodities, advaiH 
tag^y and emolutwents whatsoever, to the said nes- 
suages, lands and bereditanients, hereby rekased or 
etbet wise assoned or iittended so to be, or any of them, 
respectively belonging or in anywise appertainiiig, or 
accepted, reputed^ kncMvn, held, or enjoyed, as part, 
parce), or member of the same, or any of them respect- 
ively; Ani the reversion and reversions, remainder 
ami remainders, yearly kad other rents, issuer and 
peelts, of all and singular the said messuages, lands 
end' beveditaments^ and every of them respectively; 
Ami all th^ estote^ right, title, interest, use, trust, 
property, possession, claim, ^d demand whatsoever, 
both at Ibw and in equity, or otherwise, howsoever, df 
them* the said A. B. and C. D. and each of them, of^ 
in^ to, out of, or upon^ tbe same messuages, lands and 
hereditaments, and every of them, or any part thereof^f 
to HATE AKFD TO HOLD tfac Said messuages, lands and 
hereditaments^ and all and singular other the premises 
hereby released, or otherwise assured, or intended so 
to be, and^ every part thereof, with their and evei^ of 
their rights, members and appurtenances, unto the- 
said E« F. his heirs and assigns for ever, neverthdess* 
To the Uses bereinafterlimited and expressed' of and' 
ctmcerning the. same re^pectivdy^ (that is to say)^ A^ 
tOf for and concerning all such and so many and sudr 
part or parts of tbe same messuages, lands and heredi* 
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tomelftr^ 9& Bite inenffonfddf and dAi^ibed kk . tM firat 
scMdvie bereiirtdeii lirritteir or h^^rtto mhnxedy aM 
tlRr9i<»6 or ^liyanAptot whefrtof m>e dhrtftlguf $hdd inil» 
said map or pia A*y by boirig eotovred redy as sefdrenid^ 



7«»* lil^ «^ mmT 0if A»»f of tM^iiil A.Vt.fM9 hmntmA Astothe 

MBtj^fos ft>r ^dif ^ /#;f{/ 69 t&fbr iAfd oomermig. att ^leh put to the 

Awl to rfatfnf Hfid sich par d <yr pattsf of th^saAd nt^a^ ^f^f 

sd^gefeTy laiid^ whit hdr^taidOAta kefobjr' Meaaedf or 

o^hoi^is^ tf^iArdd, 01^ intieatt^ sor^be^^ aa are inBit« 

tMmd<a^d' dis^ifib«d'}ii t&e i^oond^sekedole herbuiMer 

vfriftfea' or fayredntb^rniin^c^dy snid< thcriiii»s'or gydtmtt 

I>M Who»«^at^'dMSit^ut^M< hr t(i6 faid map' or phAy 

t^r befillf eokiil^rdd bkl6 tfr affiM^Mdy 7d' Me am anpldF itM 

Addf of tb(^ isidd' O/ Bv Irife faefrs^dod a^s^fM for el^e#$ 

Ai^ e^^ ^ tbeitt tb^ said A. B; ^mI' G.«1>.< diyib 

Mk-etty flN^fcfMNf atid' aiMf jbintlf tbr Mm^i^if M^heif^y 

enPMdttir# ^iid^ adttf iiifi^hrt6p^y aMd< only asr to^ foir' dM 

oon«^riiitt{||t hi9 onina* plHr^,> gharey aad* interest respees 

tifv^Iy^ of aild in<tiio s&id^ihtissukgos, latidkimd^lleHsdrt 

tBfiiieM:# hereby reitasa^ A)c. aad^ th^ acte; daeda amA 

^<Mtb yekJtiftgf to^ tbe-iaim fMVt^iShfare aod'inlej'aii^ 

cbtemmt^i pfmaise' and a^a;. ti4ttr abd to* tho' stfitf 

E; F. Ifis lielrs^aiid aitei^iia,^ tn< taiann^ fbHo^ng" Cthat 

IB to 8ay)'tJbat^ notmiAstaiMKo^ any ^t% dai^y roattbv 

o# tfaiitg^ wbMsoeWn*^ made^ <dbae^> cotnndtbdy or itrf^ 

i&i^ tty thb'cfontrarjr bj» lbMi^dieibiid'A\ B. atod G;<B> 

dr eithar of^ ttiaiif, iheji^ «bo^ ^id Ai Bi^ahd €.* ID; dr^ 

iHm flrtsad' ill' aqnbi dbati^r and pfopOfVl^nd^ d^joftiti 

Imaa^tof aadforagodd^sut^^liiiMbl^ dbsoliite^ ttttd 

kideftaMbla'asldt^ df ittii^tabe^^'iif f^ dwpl^, 6f ifcid 

itfttfdtfifld*ifi«!li«age«^«larid#$iid b^f^lfbnft^flt^ b«i^ 

ifi^mk^ t^ otli^^iil^' ^mw^^t iHtefi^dMld XaWy 

Ada>d¥fery pii¥f Ib^H^ #Mi* th^ ippllrtatiailte^^fWittlf' 

<^tfPiitfy <<o(^ti6tr,«tt>tl8fy tfaw^t'j'ta^^ fbiH^ 

^i(ftd^t«r,' ny ^!^t^, dfttn^, difti^y f^^m^^ ibiftoi 

Tbrdi* abHdg^^* aidUtilbeJ^y oi' d^t^MflU^, ffad Miriaig «^ 

M(^, 6K dn^ pftr« fh^r^oTr i^)itf <lfi^e>;< tKM^ ilotl^tli^ 

8W»dlngpitlf^tfudII mk^ dfe^d; matfbr dP Aift^, ^^ dft>i«^ 

m3 
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• said, they the said A. B. and C, D. now have in them* ' 
selves good right, fall power, and lawful and absolute 
authority, by these presents^ to grant, release, or con« 
firm, the same messuages, lands and hereditaments, 
and iev^ry part thereof, with the appnitenanees, t^ th^ 
tises hereinbefore limited and declared of md coneem- 
log fbe ssune, and according to the true intent and 
meaning of these presents : And also^ that, notwith* 
Standing any such act, deed, matter or thing as aft»re* 
ktMj the same messuages, landa and hereditattieiitB^ 
^hall oip may, from time to time, and at all times here* 
vSbtity remain, continue and be, to the uses hereinbefore 
limited and declared of and concerning the same ; and 
shall and may be held and enjoyed aocordmgly, with* 
bat<any let, suit, tr&uUe, denial, interruption, erictioijl, 
dr ejection, whatsoever, of, ftxmi, or by, the isaid A. B/ 
andC!. D» or either of them, their or either of their heirs, 
or any otter person or persons wJiomsoever, laWftilly-or 
cUfrntaMy daiming, or to claim, by, fboro, through, no- 
deir, or in trust for tiiem, <Mr any or either of them i 

* ilnd free and clear and freely and clearly and afaso* 
Ittiely, aeqttitted, exonerated, released and discharged; 
W^ethelwise by them the said A. B« and C. D. ttetr 
hiiffb, ^execatcnrs or administrators^ at their 0wn 
eoits and chaiges in all things, wril and safficienily 
|lHMis^ted, defended, saved harmless, and kept -m^ 
limtiMtt of, from and against, all and all manner of 
feraier and, other gifts, grants, feoffments, mortgages, 
leases, bargains, sales, jointures, dowers, and r^htand 
tide of dower, uses, trusts, wills, entails, amittities, le- 
gacies^ rents, arrears of rent, fines^ issues, amerda- 
ments, statutes, recognizances, judgments, executions, 
eodeBts, suits, decrees, debts, sequestrations, and all 
other titles, troubles, liens, charges and incumbmees, 
whatsoever, at any time or times heretofore, and to be 
at any tme or times hereafter, d<me, commkted, occa« 
Inoned^ or permitted, by them the said A. B. and C. D* 
or either of them, or any person or persons^ right* 
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M\f ^kiflding or to claim, by, froi% unto*, ihroughy . 
or in trurt for th^n, or either of them, or by their, 
or either of their, acts, meaas, or coBsent; And nwtef* 
mer, Oat th^ the said A. B. aod C. D. andmch of 
Oem, their and each of their heirs, and all persons 
whomsoever lawfully or equitably claiming or to claim 
any estate, right, title, trust, chaige or interest, at law 
or in equity, of, in, to, out of, or upon, the said mes- 
Biiages, lands and hereditaments, hereby released, or 
oAerwise assured, or intended so to be, or any part 
theseof^ by, frbvi, under, or in trust finr, them, or 
<»ither.of them, shall and will, from time to time, 
and at all times hereafter, at the request, and at 
tho costs and charges of any person or persons enti- ^ 
tied under the uses hereinbefore limited, or any of 
them, make, do, acknowledge, levy, suflfer, execute, 
and pedect, or cause and procure to be made, done, 
acknowledged, levied, suffered, executed, and per- 
fected, all such further and other lawful a.iid reason*, 
snUe.acts, deeds, devices, conveyuces and assurance 
IB die law iprhatsoeve^, for further, better^ more ppiijs * 
fMly and absolutdy, or satisfiictorily, gviMDting, r^ 
leafing, confirming, or otherwise aasuHng, thesaniii 
messuages, lands and hereditaments, and every paiA 
thereof with the appurtenances, to the use^ bereinbe* 
fere Iknited and declared of and oonceming the sami^ 
and aoeording to the true intent and meaning of thesK 
presents,, as by the said E. F. his heirs or asrigns, 0t 
his or their counsel in the law shall be reasonably de4 
vi^d, or advised and required. And WHBRSAfl it 
hath been agreed, between the parties hereto, that the 
deeds, papers, or writings, mentioned or specified in 
the thii^ schedule hm^under written or hereunto «n^ 
nexed, shall remain in the custody, possession, or 
power of the said A. B., subject to the covenant heve* 
intifler ccHbtained, for pmdudion of the same. Now 

THEBEFOBB THIS INDENTQBB ALSO WITNESSBTH, BUd 

the said A* B. doth hereby for himseli^ his heirsi execo- 



dAol) ^ali and ^illi Ht i»y tip(9 19^ tJm^Si md fr^m 
Htm to iime Jhelr09li^V; m 0¥^vf m^gf^%\l§ feq^e^ ji^ 
wfiiiDg^ ud at ihtt «p«t to4^0rgi»i iq j^ll 41^)89 ^Ai 
8«idiO. D. iiii^ hB|nB ;an() jawgpiii pro4ii<;Q md fibem 
torif^ or dbulq^ 9.nA^ piMwe U^ jte yrodrnced Md 4|#iHl 
faa4|i itt Eiiglaiidi aad nat dmvh^t^ iiAto (|w Mid 
€i Q^ids JieirsArftsiigni^ qr onto Jm /tr ^beir Attorr 
(ues» solJcyiiNn, %§^nty ojp^oimmipW to m^f otber iiepr 
ton liir p^tso^s vbwta tii^ 9«id C, Q^ bii beirf ^r Afsipyi 
sbaH duTACi qr appouil^ Qr to ior ib^liNr^ finy nmft 4)r 
fouf ts x)f Jay or o^uity, /or oA or upoo ony triid pr trjpjf ^ 
l^mriog or hcoringei AO|n|pi»iiw or oopmij^iom f9F Ifaf 
^ai«feji9«4io» ^ iKito«(MiO09 or otboiH^isp p« jm|i|}§g 

HMiAliofiQd and {NM*tiraliiris94 iu tim Ubird M^tM^dnito 
Voivttiido^ wmtten mt b«imot0 Miii:ipi4» §^ My M 
' oUhf V of l)bo«9 ft' tbo pvoffi iBMif^irtfMtJK^f svff Qr49 9^ 
dofe^se of t)|^ tjtl« of ^1)0 sfiid (y< D* hU^ h^m »n4 w^ 
«igiiff) ftf Of to tbe jBaid iQo«9oag«s, jmdp ftnd h9rft4ife|T 
iw«t8. bor»iiibfifQi;» Umitedi in iiso U) MIp A9d tb^Qd i 

4#dli)iAtibo Ibo 89id'4t R» bw Mf^ 9P 9migq?a,#h9)t 

^11013 vf'^h 9* My turn kfiv^ft^f ml&^y 4(|fM«s 
fM^li^vji^blitoffito tbojMAo dofdfi pAp9Pf9 wd wri^^ 
>Pg9^ Qf^ My pw 09 mpr0 Qf tb^ni, ^fid ffto^ Ant b« 
tbii 0)d A* R* ^{s hArs Md ^sa^a, «biUI lyid wiU 

^bsrgM» 9ivp or d^^ilfor to tbo wid Qf Di bi^ 4@ir/i ^p 

pik|ieir9r0|}d IvpitingR w^jtMJkYeljf^'o^Qf AHy of tbe^ib 
and ^nffiir iiui^ cpfii9» to bp 09;iLi^t90d aqid f^pn^^f^ 
wUb tbii optgii^la oitber by tbd. aa^ C, Q, bj# btiPI 
<w aAaifHiornRy peiwt^or ptfwiis wbottt <bii otr^^tbMr^ 
^fdl appoint 
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The first Schedule to which the above written Inden* 

ture refers. ■ . 

TuR second Schedule, SfC. 

A. 

Tub third Schedule^ S(€. 
[Here enumerate the deeds^, t^.] 
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MBXigtMem io iee^dpd^ tehere one or more of the pan', 
' ^f have been in possMsioni &c« of Mie eolir^ty. . 

AVD mm IlfOBtfTtTliE FOATHSA WITH BStfiTH^and 

tbe said A. B. dotk hereby remiie, release^ and for 
erer qait daim, unto the aaid C. D. hig heirS) «xecui> 
tors and adMnistratoni) all and all manner of actionflf 
^ausee of action, suits, controversies, accounts, reck* 
onSngs,' sum! of money, claims and demands, wbat80« 
ever, at law, and in equity, or otherwise howsoever, 
which he Uie said A* B. bis heirs, executors or admini-' 
stmtors, now, or at any time or times hereafter, hath or 
can, shuil or may, beve, bring, or be entitled to,, against 
the said C. D. bis heirs, executors, administrators, ot 
assigns, for, or by reaiion, or in respect, of tbe posses* 
sioQ or oecilpation, rents and profits, of tbe said mes- 
suages, lands and hereditt^ments, hereby released, &c* 
prior to tbe d^ of tbe date of these presents, or for, or 
by reason, or in respect, of any other matter, cause, or 
thing relating thereto. 

N. B. This release should be mutual^ if circum- 
stances render it expedient. 



•' a 



m 



iliPPSHPiX. 



J / 



. .«: 



yifLtiWtria fe^atirignf for the purpose f^^tctmg a 



F^^rties. : Tmut iMtmvTVBJB^ «iade the -^-«-^ day 4tf 



Recital of 
titie. 



Theco-te* 

nantsajs* 

sign 



the whole 
of the pre- 
mises* 



iMtween A. B. of Hke first part, C. D. of Aesecbnd 
fttfty and E. .F» [tAe truiiee] d the- third part; 
WfoBEXAi [jBeoYe fie /ease ^Aortfj^.] Ahowherca^ 
^adter^or h^^ yirlae of the last will, &c« [or at the com 
im^ie] dieflktid A« B* and C» D. are poseeseed df^ or 
esilided nato^ die said leasehold messuages, iasda aad 

IpiNUQOilSililj 



tbenBJBi at oqnal shiU'es aod pfoporti<Hid, aa jointf4e* 
BBfBis in possiteioii^ Ani> wQ&a^AS^ &c« {racite Me 
^nemeMJbr^kepdif^iQn.'] Now irpis lir|»Bm^irB« 
iKlvKMS8Tttth»lfGr<^pttrp^)aeof «^ ^^aald 
agiMMwl into, ^ero«9ttilon ; [4ttd in cannieraHm qf 
m<mgp0k0r M>^9 ifsftehi$^ tk^iigf^^ementy vide Jmst 
pafeteOaM.J And liiso iii i»D«doraAioii of A^^awm 
five shillHigl, 0^ &e4 to the sc^id A. B> aod C^irP* : 
ape^ti^iy w^Uaftd truly paid by the said £. F. he&ro 
tto.oiii^atioa of fth^ae presents, the receipt wJiereof i9 
hereby acknoii>ledged f They the said A. B* and C D, 
(^QCQidui^ to tbeir respective estates and interests) 
^^6, wd each of them Hathj granted, bargainee^ 
^^ assigned, transferred, and set over, and by these 
pjr?sent8 Z)t>^ and each of them /}a% grant, ^bargain, 
9^!$&^^y traasfer, and set over, unto the said-E. F.^ 
his^ ei^iteulars, administrators and assigns,^ Ailih&BA the 
^YUrai messuages, pieces or parcels <>f land «r ground, 
a|ii4 .f renises^ particularly mentioned ci* described in 
th^ two ^veml schedules hereunder written, or here- 
ipi|tp apn^ed, andall, &c. Igenerd words y'] and all 
iAie estide, right, title, interest, term or terms for years, 
pi;operty, possession, claim and demand whatsoever, at 
l^w anf in equity, or otherwise howsoever, of Ihem the 
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fiaid A. B. and C. D. and each of them, of, in, to, out of, 
or upon, the same messuages, lands and premises, and 
every or any part theveof $ To have aiho to hold J^^f^JJ^ 
the saidme^uages, pieoeft ^mt parceb of hmd, and all for the r^^ 
and singular other the premises hereby assigned, or the term, 
otherwise assured, or intended 'SO to be, and every part 
itereo^ with their and every of their rig^ts^ members 
land appartenances, unto the said E. F. his bxecutors, 
jackninistrators and assigns, henceforth, for and dor* 
Ing aU ithe vesidne and remainder, now to come and 
imeKpired, ei the said term of ' years therdi^ 

tu^ct netertheless to the payment of the rents, and 
10 ihe^perfermance and observance of the several cove* 
mBte^ clauses, provisos and agreements, respeetivriy 
nterred and contained in and by the said in part re* ^ 
ntted indenture of lease, and which on the lessee's part 
oirbehdf are or ought to be paid, performed or cb* 
fetiHred^ the same messuages, lands and premises to he 
lield by the -said £• F. his executors, adminirtratorB 
tod aMgns, Up^m the trusts^ and for the ends, intents 
and^^porposes hereiflafter expressed and declared of 
rad concerning the same, (that is to say) Asio^Jbrmtd As to part 
wnceming all such, and so many and snch part or misoin'^ 
parts of the said messuages, lands and premises hereby ^ ^' ^* 
Aligned or otherwise assured, or intended so to be, as 
4re particularly mentioned and described in and by the 
first schedule hereunder written or hereunto annexed, 
with' their rights, members and appurtenances, upon 
trust that he the said E« F. his executors, administra- 
tors or assigns, do and shall fwthwith, by indenture 
idready prepared, and intended to bear date the day 
next before the day of the date of these presents, and 
to be made between the said E. F. of the one part, 
and the said A. B. of the other part, well and efibctu- 
ally assign and transfer, all and singular the said last 
mentioned messuages, lands and premises unto the said 
A. B, bis executors, administrators and assigns, in se- 
veralty, for and during all the residue, which shall be 



t9 
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llteiiiootiMikiidtniisacpiiled, of ilid sHad teriii of -^-^^m. 
yeoLtu tliereifi, sttbjeci nevertheless to the flayment -ef 
the rentf, mud to the perfpitnaDce tiiid obseiiraiioe of 
flie coTejiaiife, clauses, provisos and a^preemdiits. re^ 
specttveiy reserred and contained in and by the said 
in part recited indentttre of lease, and which thence* 
fbrth on the lessee's part are or ought to be paid, 
pedbrmed oi^ obseirred, for or in respect of the iaid 
Iftirt mentioned messuages, lands and {ireniiis^s ; And 
Aftothe ttiiOyfar mtd amcertiingy all such and somanjr, and 

iS''^^foT ^'^^ V^^'^ V^^^9 ^ ^ saM messuages, lands 
c. D. and premises' hereby assigned or otherwise assuted,' or 
f ttteodad so to b^ as are particulariy mentioned iiind 
d^cHbed m and by the second schedule bereonder 
written, or hereunto annexed, with tiieir rights, mem- 
bers and appurCenanoels, Upon trust that he the aaid 
B. F., hb ezecntora administrators orassigris, db hnd 
skhlfc fbribwitti; by indenture already prepared, and 
intendedf:fo bear dstte the day next tfter the day of thd 
date tit these presetite, and to be made between the 
saidf^i^• F. of the bne part, and the said C. D. of the 
- ether j»art, #ell and effe^ually assign and transfer ail 
and'singular the! last mentioned messuages, lands and 
; premiss linto the said CD. bis executorti, admini- 
str&tcfrs and 'assigns, in severalty, for ilnd during all 
thc^ residue and remainder which shall be then to come 
and unexpired of the said term of •- — years therein^ 
9ulffectnevfesihekss to the payment of the rents, and to 
the i^rforroance and observance of the several cove- 
nants, clauses, provisos, and agreements, respectively 
reserved and contained, in find by the said in part re- 
dited indenture of lease, and which thenceforth, on the 
lessee's part, a#e, or oiight to be, paid, performed or 
observed, for or in respect of the said last menfiotied 
messuages, lands and premises: And each of them the 
fo/fiSK!*' Mid a: B. and C. D. doth hereby severally and not 
jointly, for himself, his heirs, executors and adihinistra- 
tors, and only as to for and concerning his respective 
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slMCf) ttid intaraA of and io the Mi4 «9iW8«M^ l«o4# 
99A {mowsfMi hyceby .«MigMd w Q^tmwifit aasurcid or 
iimtfudiid so.lp )ie., wd jtbe Aoto, 4md% aod defiiuUs rer 
lutjpj; tp t^e sfkine diare.or iiKlereti;* coFew^t, promiat 
aad 9gr^iS to Add iritb Abe said E. F. hU ex^cl]tQra9 adi- 
saioiatrat^iv and afifigos, 10 msMBiifir. foUowaBg (tka t k io 
wy) tbat ,MtwJUi«taQdi9g any act, deed, matter, or 
thiQif f?}iet6O0y^, made, done, commitiiedj.or suffered 
lo the cootcary, by ibem the said 4. El. aad C* D. ior 
^thet of tbom, tbo 9aid secited ioaie is a^food, valid 
mod wb^iiitiflg lease in the lair, of aad&r Abe premisas 
ibffmbf d^I^u»d9 and still iq fiiU foxea for all the nosr 
nesidue of the. term thereby granted ; and that Am 
eamo term is Aot m^rgod, forfeited, surrendered, .or in 
fipy wise bacpme i^oid or yoidable ; And also that, uei^t 
with^t»odiDg any sueb wU deed, matter or thing as 
9ft>vofiai()f ^hoy tho mi A* B* Md G. P. qow hava in 
^Im^h^h ^r ^l^ of tbom aow hath in Urnaelf^ gmd 
fig^tt fuU poper# wid lawful and abioloto authorial 
^y tV«9? pmiwl}* tP bai^ain^ s^U^ nafliga aod aet pwr^ 
or i>tb^rwiis» aspiiDe, tho said moasua^es^ lands, and 
]^mmk hf r#by awg9ad> or otherwise assnred, or iam 
tjBmdpd 90 to be, and every part thorepf with the apr 
pMrt^napis^, unto the 9aid JB. F. his execntors, a^inir 
atratori and aspignB, upo^ trust aa aforesaid^ for and 
^fiug jfll tho re9idMe> and remaiader, now to coma 
and uneapifod pf the said term of -^^r~ years, in jpanner 
afiliejiaid) ei^ording to the true meaning of these prf- 
nfi^t§ I Anijiirther that (snlqect to the payment of tba 
said pmif aad the obserraana and parformanpa of the 
said ^f eaaats, condilionp and agreements) it shall and 
may ba Iwttil to and fiv the said£«. F- bi* executors, 
adminiatralnrs and assign^, henfi^rth, from time to 
tmfi% w^ at all times hereaftar, during the. dontinur 
^nm of the laid term of ' ■ ■nu i. years, peaoeably 
and qaie.t|y Iq enter into, have, hcdd, .possess and m^ 
jliy» tbo 9aid mealoaga^^ lands, and premises hereby asn 
s)f aed 9f Qtherwiae assured, or intended so to be, and 
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every part thereof, niiUi the appurtenances, and to ve- 
ceive and take the rents and profits of the same pre- 
mmh und every part thereof, withoat any let, suit, 
Irojobk) denial, interrnptioay eviction, or Section 
vrbaAsoever, o^ fr<Nn, or by, them the said A. B* and 
Q^ D. or . either of thein, tboir or either of their exe- 
^Pltprs>adau#istratoiB, or assigns, or any other person 
ojp^epcsens nifhomsqever, hiwfnUy < or eqnitably, dainn- 
iqg.or to claim, hy, ft^na, through,. noderi or io^tnist 
fi^rs them, or iany or ^ther of them ; Atid free and clear, 
9jfA fineely and clearly and absolutely acquitted, exoaet 
Ifitftd^rel^ased anddischarged, or otherwise, by them the 
^id A^B^nndC^D, or oneof then%4M»irof oneof thw 
j^eir%, e:iuecutors or edmusistintors, or some or one qf 
Ihemi at their own^ppsts and cliaige§ in all things, nrel) 
«9kd sufficiently protected, saved harmless, and kept 
jUldemnified, of, fi^ and against all and all manner of 
^ampr wd other gifts, grants, bargaias, «ale% Hiasas, 
W^H^gHg^ essig^mepts, surrenders^ lor feitures^cMSf 
awl^WMs of fwfeiture, marget% rent and.wiraas of 
i;fl;ilt,eatete% titJea^ troubles, liens, ohaigeeand indnai^ 
l^qees. wlipit9pewi^^ at any time or times *liereto^are| 
s^ tojiie^at miy timei aad fi:om time to time heveafttiv 
X9M% . 4m^ ^wnnntled, occesisneA or • saHened^; if 
iiilEm tbeeaid A* B. aad C. D. .or either of tham, theie 
or either of their eai^eftutDre : or ddininistialors,oranyi 
other person or persons whomsoever,^^ lawfaUy^or 
equitably claiming or to claim, by, from, through, un- 
der^ w in trnst for him'or them (^h^ than and exdiipt 
the rents, covenants, conditions and agreements, re- 
served, expressed and contained in the said recited in- 
denture of lease, and henceforth to be paid, done, ob- 
served, performed and kept.) And lasify that they the 
said A. B. and C. D. and each of them, their and each of 
their executors and administrators, and all and every 
other person and persons whomsoever having, or laiv-^ 
fully or equitably and rightfully claiming, or who shall 
or may have or lawfiilly or equitably and rightfoUy 
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claim my estate, right^ title, trti^, cfiftrge or interest, 
at Jair or in equity, of, in, to,'orotftofth6siiid ifies* 
^ttageiif lalads and premiseii hereby stBdignecl, or others- 
Wite fldfifored, <Nr ihfteiided'sd'tobe, or ahy part ther^f, 
hfy ftbnt, under, or intrust for hiin or them, (oM<^ 
thtmiinii todept the parson or perscMis who for* the 
tiMii^ Mfi^iahill be entitled to the benefit of the said 
HMt, eotehautfii^' ccAiditions and agreethents) tfhalllifid 
WHl'froiiitiriie to tittie; and at all times hereafter, upon 
eteiry k^scittabte inquest of the said E. F; his exetn- 
tel^'adiiifAiMrator^ or asfiigiis make,' do and execute, 
W^diiuye and procum to be made, done and execntisd, 
Ulliyitebibrtber and other lawfol afnd reasonaUe dtots, 
tfec^V afi^gnm^tits^ and other assurances, in the law 
^fa«iUK^^er, fer farflier, better, and more'effecttfally 
bT'^aJlkfeotorily aligning, or otherwise assuring the 
Mid ttfessuages, lands and premises^ hereby a«i^^ 
^ fthorwise flssored or intended so to^be, aiid^^ery 
fwrt thereof, with the appurtenances, unto the sbM 
fi. Fi his executors, administmlors and aligns IheM^ 
ftvih for and daring all the residue wlfieh riiftU be^thdn 
toioiue sHid unexpired of the said term of-^-^ years, 
acMnding to th# true intent and meaning of tliesiEf pre* 
astits^aa by thosaJME; F. his exeeuiCN[«,/adnriirilrtA^ 
tMri JD0i»iigtis,^or his or their eoonsel in fto law, shall 
l9e4reasQfiably advised, or devised and required. 

"In wiTMiss^ See, 

''■-/'■ . . ^ -.• 

Tff^ijirst Schedule to which the abqv€ mriitm Indeth 

ture refers. 

' Acn, doe. 

'i ^ <i • TffE second Schedpfk^ fS^. 
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ill fliift yei^, &;<$i l^t^tHrtyt^ E. F., «c. tf th^ oti^ ()Wt; 
ftanrd b^ai^i^ A«9 fli« dtf y ii«!ft< before tfi^ i^f <^ tlM 

MbM by the #aid i# ptn r^fed' ilidiemai^;> aBtf iii 
edilMAettttio* ^Hk^ ^xMf df fivd dUllibgd oty^SSt. f^hitk 
#leir Ml# tf'tf If fAi hf tfi^ sdidi A. B., ifi&f6edttt«^ b^ 
fi^e tb^ e^redution of tliesl^ pt*esent% f he r^t6\pt Mei'^f 
i§ b<^6by^a<5li[ti<y#]idd^d'/Be fh6 safd* E. F. He^h Ba^- 
gttifidd, sdia, aa^igtkldd', (Hittl^ferfed atid set dvbt, atid 
by dtfe^e |k^8«filt^Db^^ bai^i)^, self, asfilgti, tradsfef 
tmd^^C e^r, utito^ tlife said A. £i. fiii^ebredtttt)r^, adbt- 
diMrsktorradd dssf^nd^ alc., &e. (i^fifieircilkfd, &;d. dM th^; 
ftc^r ]^a)^«feii^ly mentioned^ add dls^briBl^d inf dtld by^fU^ 
fi¥8€ schedule tb^tfi^^fd^iti psfrt i^df^d' tnUeiitut^e, mid 
#htab by the sttme iddefitfarci n^ft' il8«!^^d to tb^ i^id 
EL F. iR^ UM^fii^ teA^ghf the sattitt tbUHe' efiafd A'. ST. 
in severalty, as aforesaid;) And affthe esfsttb^ rf^ht, 
title, interest, term and terms, for year«, j^ropertjf^ 
possesion, claim and demand whatsoever, at latv and 
in equity or c^herwise howsoever, of him the said 
E. F., of^ in, to, oat of, or upon, the said, ftcf. Jidf^by 
assigned, or otherwise assured, or intended so to be, 
and every or any phrt thereof, to hate and to hold 
the, &c. and all and singular other the prMfiiBes 
hereby assigned or otherwise assured or intended so 
to be, and every part' thereof, with their and every of 
their rights, members and appprtenajicesi unto the said 
4* B* his executors, admiuistrators and assigns, hence- 
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forth, forand dumgf ril the ^««Mui^, nour to con^ and 

unexpired, of the said term of ■ ■ ■■ yei^rs tbemo, 

bol ifUg^ m«rrfJkfei» td tii« fMyment &t Oe jiof^ 
and to the obsewauca and perfat maDce of tke severtil 
eoveiiaiiltf^ elauaeff) provisos aad agreemeats respee* 
tively raserml and contained in or bj^ the said da* 
denlare of lease, and which heneeforth on the lessee^d 
part or behaAf, are, or oof bt to be, paid, performed or 
observed, in respect of the same premises. 
Ik WiTNiBSs, fte* 

^B» If the reassi^ment is inteaded to b^ eiFr 
' fc^ed by inehn^met^ on the original aaiifiK 
- nmit [vrdiertex^, p. ISS.] the form wSHodsQfWm 
require considenilite abbreviation. 



■...,11 ^ :*! 



Ihss^ OF Partttiok of Freehold atfd Copyhold 
Premises. The Parties^ as to sortie Parts^ are 
Seised in Fee, andy as to ike JRefnainder, in Tail. 
Some of the Undivided Shares having been the SuB* 
ject of Mortgages and other transactions^ the Altot' 
ments are now limited to corresponding uses. 

This iNBEHTuaB, &c. 1805, Bufwtn^ S. ff. of, 
&c. of the first part, T. W. of, &e. of the s^ond part, 
R. J. the elder, of, 8ct. am} R. J. tHcr yoangerj of, &c; 
of the third part, /. L. of, &c. of the' fourth part, T. 
B. otyStc. and the said S. ff. of the fifth paii^ /. F. 
ofySce. of the sixth part, A. B. of the seventh part; 
and C ZX of the eighth part; Whereas, &c: fiR?- kecicaiBof 
dtals of the will of J. jS., devising part of the pto- *^*'** 
perty in question f^i/rmr^, freehold' and' all t/te copy-^ 
hold) to Ms three ^ghterx Dizabetb, Mury 'and^ 
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S«rab» in fee^ m tenmds m cfmmon. Tbaiy ahoHi^, 
afitr J. BJ's decea$€y ike ihree Sm^ghlm:$ Agrmsttmmmg^ 
ibemseb)e» io makt pBrUHoUy and aecordinghf dmded 
these bmdiy wad that the same have since been heU in 
severalty pursuant thereto^ but such partiiien was neaoer 
perfected by maUer of record^ deedy or other legal in» 
strument or proceeding. Thut the arrang&neat of 
shares or allotments zms*as follows^ S^*jf describing it.} 
That by virtue of certain indentures of settlemesU^ the 
remainder of the property in question became vested in 
the said three daughters^ in tail, as tenants in c(nntn6n^ 
voUhthe reversion in themselves in fee. That Elisabelli 
iniermarried tsDith S. W*^ and survived Hm^ and made 
her wiU^ by virtue whereof her share eventually became 
vested^ as to part of the jMr&niseSy in 5. fF. and, as to 
other party in said T. TF,y her only sons. Thai Marf 
intermarried mth said R. J. the elder ^ and died leaving 
the said R. J. the younger ^ her heir at law* TluU 
Sarah intermarried with J. L^ deeeasedy and survived 
him^ and made her willy devising her share of thefrea* 
hold and copyhold (except the said intailed landsy) to 
said T. B. awl Si, W.y in trust to seUy that on her deathy 
the intailed lands descended to said J. L, her soMy and 
heir at law. That the persons entitled to the lands y €om^ 
prised in said indentures of seUlementy agreed among 
ihemsehes to make partition thereof y and accordmi^ 
divided the samcy and that the same have since been held 
in severalty y btU such partition was never perfected by 
matter of record, deed or other kgakinstrumesU orpro>^ 
ceeding. Thai the arrangement of shares or allaknesds 
Was asfoilowsy S^c. (describing it. J That by iwktdsire 
of mortgagCy R. J. the yowngery mortgaged his share 
of the freehold f to said J. F. for one thousand yearn, 
ffr securing £550 and interest. That by indesuUtres ef 
lease and release y and a recovery y the shares of said R. 
J. the younger y and J. L. in the freehold mare linUtedy 
as to an undivided moiety of such sharesy to such uses as 
said R. J. the younger should by deed or writmg 492'* 
1 
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pattti^ and in iefimtt^ to the if*e ^ him for lijb^ ¥e* 
numder io a* trmtee during his lifCf intrmtforhha^ re« 
nminder to R* J^infoe, and mUKth& other moiety ^ to 
$imlar uses in Jkvowr of J. L. that the parties havo re^ 
dprocaUjf agreed to carry into effect 4md perfect the 
said partitions. That d^SSO, with an arrear of interest^ 
is stUl due to said J. F. and it is agreed that said term < 
of one thousand years should Be assigsiedto said C* D. 
to attend the inheritance^ and that the mortgage money 
shall be seemed by a term of txso thousand years ^ to qfii 
fact only the aUotment hereinafter made or limited to 
the said Jt. J* the younger^ and to be. created by jm 
indenture <f demise^ to be dated on the day neM €^&r 
Hie ds^ ^ the date of these presents* Now T^ia. Ik«^ Consider- 
DrfiiTTUAfi WiTNBftSETfl, diat ID pttrfiwuica) and part AfTpoVnt. 
perfitrmance, of the said agreement^ on the part joS j^°„Q^^r^' 
tba aaid R« J. the youngep, and J. .Im^ eaeh. of and j.lI 
theai the «aid R. J. the younger, and J. .L. fe« 
apectiT^ly, by virtue a^id in exerciseof the power o^ 
anllionty, given, liaaited or reaenred, to him raepeet'* \ 

itr^y,- in or by means of the ^aid lasLin fwrt ^rediled 
itiieotiires of lease and release and comiiMen jrecevery^ 
ovie<itte orond of\thein, send by virfna'^nd in ejfieicUii 
<^ all elber j)Owers and. antho^ Uies enabUng^^hini re«? 
apedivel J io^Aift behalf, doth by. ihi^ Us deedior wirtt^ 
ittg^^ikeety limit .und a(>point, that aMj such and so 
Mtaiiy and such undivided part or parts, 9hare> <Hc 
fboyes^ pt find in the freehold ^ messuages, Japds aad 
lMrfditamenl& hereinajfter described, end hetreby re? 
•KsBfied, or otherwise assured, or Intended so tO- bei 
with iboir rights^ membefs and appurit^na.nce•) as arje 
tm/r subject to bis said respective power or authfirity, 
powers or authorities^ shall henceforth renia^'ni isoq- 
linue and be, to theuses^ upon the trusts, aod for th^ to the mes 
ends, intents and purposes, hereinafter limited, ex* ^enUonidl 
pressed and declared of and ooneerniag tl^f same.; 
Akd THIS Inbemtueb A^Lso WxTJfir$ss£TH| tjbat in 
and further perfornmn^e of the^ siMd re* 
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Farther 
consider- 
ation. 



Grant 



To trostee 
and his 
heln. 



Parcels. 



General 
words. 
Habendum 
to said trus- 
tee his 
heirs and 
assigns. 



To the uses^ 
jfc. herein- 
after men* 
tioned. 
Dedaration 
that saht 
appoint- 
ment and 
relei»e 
shall enare, 



As to cer- 
tain specific 
parts of said 

premisesy 
To such 



of ten shillings, to eacb of Ibeftt iho said 9« W., T.- 
W., R. J. the dder, R. J^ tlf« yoitngery J* L., flitd 
T. B., welt dnd trdly paM by tire sAfd A. B., before^ 
tlie exetiution of thede presents (the receipt ^Im^df k 
hereby acknotftedg:ed,) they the said S# W*, T. W;^ 
R. J. the elder, R. J. the youngef^ J. L. attd IP. B. 
(accofrding to their #ereral abd f^ispeetifo edttttedj 
^ared and interests, and as to the said T. B; diid 
S. W., as snch trustee* as aforesaid^ by wiay erf 
conveyance only of the part or share vesti^d^^ in 
theih as aforesaid, and not so a$ to wurrantf ihe 
title thereof) HATfi, and eaeh and evety of thfete 
Hath granted, bargained, sold, aliened, releds^d$ 
and confirmed, and by these presents Do, andf 
each' and every of them Doth, grant, bargain, sell^; ' 
alieh, release and confirm, nnto the said A. B., bi^ 
heirs and assigns for ever (in the actual possession of 
the said A. B. notr b^ing, &c.> Ar.t, ftc-. togelh^f 
with all and singular houses, out-houses, way?, wate^s^ 
&c. And the reversion, &e. and all the estate,' 8te. 
To HAVE A17D TO HOLD the said several messuages^ 
lands, hereditaments, and all and singukr other th6 
premises hereby released, or otherwise assured, et 
intended so to be, and every part thereof, with theii^ 
and every of their rights, members and appurtenances, 
unto the said A.B. his heirs and assigns for ever^ 
To the usfef, upon the trusts, and for the end», intents 
and purposes, hereinafter limited, expressed and de-^ 
clared, of and concerning the same; Andit is hereby 
directed, declared and agreed^ by and between^ tbe 
parties to these presents (as fat as they respectively 
are interested) that the appointment, or Several ap- 
pointments, and also the release, and other the as^ 
suranees respectively hereinbefore contained, ^hall se* 
verally operate and enure, As to for anS eBn^erhhtg' 
Ait^ Sre. with their and every of their rights^ m^m'bers 
and appurtenances. To such uses^ upon sueb trusts, 
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with $uek drntgeQ, and for such endsf, iBieiits and pur* ^7 ^ ^ 

poseur, and onder and g abject to such powers, pro* shall by 

ifiBoe^y deelarations and agreements, ad the said T. W, poi!^t??nd 

ahall, from time to time, by any deed or deeds, writing {J hfm for* 

or trrttiti^s, to be by him sealed and delivered in the life* 

prosence of^ and to be attested by, two or more credi* 

ble witnesses, direct, limit or appoint ; and in default Remaind- 

ot, and in the mean time until, such direction, limita- ^^„^\ ^ 

tion and appointment, and from time to time subject way, to 

to such uses^ trusts, charges, or interests, as shall have Sower. 

bej^n ct^at^d thereby, then to the use of the said T. W« 

and bis assigns, for and dnring the term of his life, 

aad after the determination of that estate by any 

means, then to the use of the said A« B« and bis heirs, 

during the natural life of the said T. W., in trust for 

him and his assigns, and to the intent that no wife of 

tfce said T. W. may be entitled to dower in or out of 

the said last mentioned premises; and after the de- 

<ermination of the estate hereinbefore limited to the 

said A. B. and his heirs, during the natural life of the 

said T» W-, th«ti to the use of the said T. W. his heirs 

and assigns ftnr ever : And as to for and concerning 

Ali^ Stc to the use of the said R. J. the elder, for and And aa to 

during the term of his natural life; And as to, for and **S*lf P^"^* 

* ATj o • •• .or the pre- 

conc^Hing AUy Sfc. (except the small part hereinafter """es, &c. 
limited to the said J. L.) and from and after the K.T^L 
death of the said R. J. the elder, then also as to, for And m to 
and concerning the said hereditaments hereinbefore of'ihe'^*^ 
limited to the use of the said R. J. the elder, during misc^^'^^" 
his life as aforesaid, [To uses in favour of R. J. the t^faSw 
younger, exactly similar to those in favour of T. W.'] Vft^ 
Nevertheless the several limitations hereinbefore con- S?c««**. 

▲ *jii • n '^® uses in 

tamed and made, to or m favour of the said R, J. the fa^o*' of 
younger^ are made to him or in his favour, subject to his heiw°' 
a trust, and to the intent, that he shall, Ij indenture ,^5^0!°'' 
already prepared, and dated, or to be dated, on the NeTenhe-^' 
day neyt after the day of the date of these presents, le^the se' 
dei^ise,. and also appoint, ail the hereditaments so Idonsare'" 

o2 
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made in limited to hini) or in his favour, to the said J. F., hia 
R. j.jan. executors, administrators and assigns, for a term of 
traJtThathe ^^^ thousand years, by way of mortgage, for securing 
denture ai"' ^^^ ®**^ ^^^ of £550, and the interest due and to 
ready pre- becomo duc for that sum ; And as tOyJbr and concern- 
mlsethe^* iug AU^ Sf€. [^To uses in Juvour ofJ. L.y also similar 
JlSJto'i^it. ^^ '*^*^ in favour of T. W./\ And as io^for and con- 
fofo"?^ cerning All^ S^c. To the use of the said T. B. and S. 
tosaid'j. W., their heirs and assigns for ever, nevertheless, 

TP for 9000 o ' ' 

yeare, for upon the Several trusts declared in and by the said re- 

nid rom ^^^^ ^>^^ ^^ ^^^ ^^^ ^* L« ^^ ^"^ concerning the 
and in- premises thereby devised to the said T. B. and S. W. 
And as con- and their heirs: And the said T. B* doth hereby 
other^part, for himself, his heirs, executors and administrators, 
^onrof J. covenant and declare to and with the said S. W., 
L.i hisheiw T. W,, R. J. the elder, R. J. the younger, and J, to 
f n bar of ' their heirs and assigns respectively, that he the said 
AndTascon- T. B. hath not at any time or times heretofore, made, 
oSier"part8 ^^"^^1 committed, or knowingly suffered, any act, deed, 
T<> the use matter^ or thing, whatsoever, whereby, or by reason or 
T. B. and means whereof, the said freehold messuages, &c. &ere- 
heirs'and ^ by released or otherwise assured, or intended so to be, 
J^en"' ^®"' or any undivided or other part or share thereof, is. 
Upon the are, can, shall, or may be, impeached, charged, incuni- 
said will of bered, or in any wise affected, in title, charge, estate, 
cerning "he term, or otherwise howsoever ; And this indbz^ture 
therebTde- ^^^THEE WITNESSETH, that for barring and destroy- 
vised. ing all estates tail, of and in the said freehold mes- 

Covenant suages, &c« hereinbefore particularly described ; and 
fine?^ * for corroborating and perfecting the title of the same 
freehold messuages, &c. accordin^^ to the uses and 
limitations thereof, by way of partition, hereinbefore 
contained; each of them the said S. W.,T. Wl, ll, J. 
the elder, R. J. the younger, and J. L^ doth hereby 
severally, and not jointly, for himself, and his Re- 
spective Tieirs, executors and administrators^ and only 
as to for and concerning, the acts, deeds and defaults, 
of himself, his heirs, executors and admiQistratoi^, re- 
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spectively, covenant, promise and agree, to and with 
the said A. B. and his heirs, that they the said S. W., 
T. W., R. J. the elder, R. J. the younger, J. L. and 
T. B* shall and will, when thereunto requested by the 
said A; B. or his heirs, at the costs and charges of^ &c, 
acknowledge and levy, unto the said A. B. and his 
heirs, before his Majesty's justices of the Court of 
Common Pleas, at Westminster, one or more Jine or 
fines sur conusance de droit come ceoy Sec. with procla- 
mations, to be thereupon had and made, according to 
the form of the statute in that case made and provided, 
and the usual course of fines in such cases, of all and 
singular the said freehold messuages, &c. hereby re- ' 
leased or otherwise assured or intended so to be, with 
their and every of their appurtenances, by such apt 
names and descriptions, quantities, qualities^ contents, 
and other certainties, as shall be proper and sufficient to 
comprize the same ; And it is hereby agreed, and de- 
clared, by and between the parties to these presents, that 
the fine or fines so as aforesaid, or in any other manner, 
or at any other time or times, levied or to be levied, and 
all and every other fine and fines, common recovery and 
recoveries, and other assurances whatsoever, at any 
time or times heretofore, and to be at any time or 
times, ^hereafter, acknowledged, levied, suffered and 
executed, of and concerning the said freehold mes- 
suages, &c. respectively, or any of tfiem, either alone, ^ 
or jointly with any other lands, tenements and here- 
ditaments,' by or between the said parties, to these 
presents, or any or either of them, either alone, or 
jointly with any other person or persons whomsoever, 
or to which they or any or either of them, is, are, or 
. shall or may be, parties or privies, or party or privy, 
shall be and enure, and was and were meant and in- 
tended, and is and are hereby directed and declared, 
to be an^ enure, and the conusee or conusees, named 
or to be named in the said fine or fines, and every of 
them^and hts or their heirs, and all and every other 
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person or persons respectively, to whom the said fine 
or fines, recovery or recoveries, and other assurance^ 
respectively have or hath been, or shall or may be ac- 
knowledged, levied and executed, shall severally and 
respectively stand and be seised. As, to^ for^ and con-* 
cerning, all and singular the said freehold messuages, 
&c. with their rights, members and appurtenances, to 
the uses, upon the trusts, and for the ends, intents and 
purposes hereinbefore limited, expressed and declared, 
of and concerning the same ; And this Indenture 
Covenant FURTHER WITNESSETH, that lO pursuance, and further 
iy »wf 'J? performance of the said agreement, and for the consider* 
^'j?Miu'' ations hereinbefore expressed, each of them the said S. 

aidV L ' ^'^ '^* ^'^ ^* •'• ^^^ ®''^®^» ^' ^' *^® younger, and J. 
tosurrender L. doth hereby, severally, and not jointly, for himseH, 

hold^s?^^" his heirs, executors and administrators, and only as ioy 
for and concerning, his own estate, share and interest 
respectively, of and in the copyhold messuages, &Cr 
hereinafter particularly described, and the acts, deeds 
and defaults, relating to the same estate, share and in- 
terest respectively, covenant, promise and agree to 
and with the said A. B. and his heirs, that they the 
said S. W., T. W., R. J. the elder, R- J. the younger, 
and J. L.* respectively, and their respective heirs, shall 
and will, at the costs of the persons respectively to whose 
use the several surrenders respectively shall be made, as 
, hereinafter is mentioned, at the next general copyhold 
or customary court, to be held for the manor pf W* 
aforesaid, or as soon after as conveniently may be, 
either in person, or by attorney, surrender into the 
hands of the lord or lords, lady or ladies, of the said 
manor, according to the custom of the said manor, 
All, &c. To the several uses hereinafter mentipned 
and declared, of and concerning the same (that is to 
say) As to, for and concerning -4//, %. To the use and 

• It was stated in the summary of the recitals, that Sarah devise^ her 
share of the copyholds ; but this is a mtetakc. The recital ought to be, 
that they descended to J. L» her heir at law. 
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hApof of tbe w#d SL W. bi9 Iif^irs ai|4 asugos for A»^^^™* 
ever; ^tf «d i^s ito, ^r and concerning Ally Sfc. To the same, 
w^B%kA behoof pf the said R. J, the younger^ his heirs l^^-y^ 
and BAsigns for ey^r. w(tfi|(fa«/Oyybr and concerning ^/4 ^<^* 
4^. Tq the me and behoof of the said J. L,, his heirs and And as con- 
aetignfi for av«r % To the intent that each of them the said otbef°part8, 
S. W., B, J. and J. L», and his respective heirs, may be To me of 
admitted tenant ot tenants of the said copyhold mes* infee. 
^uagesj&ic* hereby eoF€«iaiited to be surrendered to cernin^ 
bis or theif use respectively, To hold the same to hioi} t^^S^' 
}m Jieirs and assigns for ev«r, at the will ^ the lord or J* i* »» *««• 
lordsy lady or ladiasi of the said manor, by cop^y of 
coort roU, according to the custom of the same manor, 
and by and under the rent$, suits and Asrvic^, tber^ 
lore due, and of right accustomed to be paid and per- 
formed 5 And each of them the said S. W,, T, W., gj^tSc?** 
R. J. the elder, R. J* the younger, and J. \a,^ doth 
liereby, severally aud not jointly, for himself, his heirs, 
^executors and administrators, and only as to^ for and 
concerning .his own estate, fihave and intenest cespep- 
tively^ of and in tibe freehold and copyhold mes- 
suages, &c. respectively, hereinbefore described,. See. 
and the acts, deeds and defaiiHs, relating to the same 
.estate, share and interest respectively, covienant, pro- 
saisfs and agree, to and with the said A. ,B., bis heirs 
and assigns, ijei manner fdlowiog, (that is to say,) that 
ooi^withatanding any act, deed, matter, or thing, what- 
-aaeyer, made, done, committed, or knowingly suffered, ' 
to tthe contrary, by then the said S. W., T. W«, .R. 
. j. the elder, R. J« the younger, and J. L., or any. or 
^ther.of them, their, or any or either of their ances- 
tors or testators, (except as appears in and by these 
presents,) they the said 8. W., T. W., R. J. the 
elder, R. J. the younger, J« L. and T. B. or somo or 
one i^tbem) now have or ha{|^ in thiemselves <>r biia- 
aelf, good right, full power, aiid lawful ^nid absolute 
authority, to grant, release, or confinn, surrender and 
aasure, the said freehold nad copyhold liWuagas, &^- 



aOO APPENDIX! 

. hereby respeetireljr rekased and coTeMnted to be* sur* 
rendered, orotberwise assured, or intended so to bey 

, and erery part and parcel of the same, with their and 
every of their rights, members and appurtenances, 
to the use^, upon the trusts, and for the ends, intents 
and purposes, hereinbefore limited, expressed and de- 
dared, of and concerning the same respectively, ac- 
cording to the trne intent and meaning of these pre- 
sents: And ihsit^ notwithstanding any such act, deed, 
matter^ or thing, as aforesaid, (except as aforesaid) all 
and singular the said freehold and copyhold m^- 
suage^ &c. hereby^ &c. shall henceforth, from time to 
time, and at all times hereafter, remain, continue and 
be, to the uses, upon the trusts, and for the ends^.iu'' 
tents and purposes, hereinbefore limited, expressed 
and declared, of and concerning the same respectively; 
and shall and may be peaceably and quietly^held and 
/enjoyed accordingly, without any let, suit, trouble, 
deniul, inierrnption, eviction or ejection whatsoevisr, 
ofj from, or by, them the said S. W., T. W,, R. J. 
the^lder, R» J. the younger, J. L. and T. B. or any 
» or either of them, their or any or either of their heirs, 
or any other person or persons whomsoev^, lawfully 
or equitably and rightfiilly, claiming, or to claim, by, 
from, through, uikter, or in trust for, them, or any, or 
)«iiher of them, or their, or any, or either of their, ^n- 
cestoffi or testators ; And free and clear, and freely 
,«nd clearly and abtelutely acquitted^ exonerated^ re* 
lea^ and discharged, or otherwise by them the said 
S« W., T. W., B* J. the elder, B.J. the youi^er, 
and Jf li., or some or one of them, tbeir, or soipfe or 
one of their heirs, executors, or administrators, at 
kig and their own costs and charges in all things, 
'iveU and ^ sufficiently protected, defended, saved 
harmless, and kept indemnified, of, from and against 

: aU a(Qd all manner of former and other gifts, grants, 
ieoffments^ suriienders,. admittances, mor^ages, bar- 
gaips^ sales, jointures, dpw:ers^ ireebench>. and right 
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and title of dower and freebench^ ases, trusts, wills, 
intails, anaiiities, legacies, rents, forfeitures, re-entry, 
cause and causes of forfeiture and re-entry, fines, 
issues, amerciaments, statutes, recognizances, judg- 
ments, executions, extents, suits, decrees, debts, se- 
questrations,, and all other estates, titles, troubles, 
liens, charges and incumbrances whatsoever, at any 
time or tiroes heretofore, and to be at any time or 
times hereafter, made, done, committed, occasioned, or 
sufiered by them the said S. W., T. W., R. J. the 
elder, R. J. the younger, J, L. and T. B. or any or 
either of them, their or any or either of their heirs, or 
any other person or persons lawfully or equitably and 
rightfully claiming, pr io claim, by, from, under, through, 
or in trust for them, or any or either of them, or 
their or any or either of their ancestors or testators, 
or by their or any or either of their acts, means or 
consent; (o^A^r than and except, as to the said copy- 
hold premises, the rents, duties and services, hence- 
forth to be paid, done and performed, for or in respect 
of the same ; and other than and except, as to the 
said freehold premises, the said term of 1000 years af* 
focting the said undivided part or share of the said 
R. J. the younger therein as aforesaid, and which 
said term of 1000 years is hereinafter assigned, in trust 
to attend the inheritance of the premises comprised 
therein ; and Other than and except, as to all the said 
premises, the land-tax which shall henceforth become 
due and payable in respect thereof, or any part thereof; 
and « also the leases or agreements for leases, under 
which the same premises, or any part thereof, are or is 
held by the respective tenants or occupiers thereof,) 
And, moreover, that they the said S. W,, T, W., 
R. J. the elder, R. J. the younger, J. L. and T. B. 
and. each and every of them, their and each and every of 
their hairs, and all persons whomsoever lawfully and 
equitably or rightfolly claiming, or to claim, any estate, 
rights title, trust, charge, or interest at law or in 
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equity^ of, in, to, or wit of the said freehoM mmI 
copyhold moBfiiiagfM, tot^ berebjr, &e* or aay of 
them, or anj part thereof, bj, from, under, or in 
trust for them, or any or either of them, or tbdir or 
any or either of tbmr anceetors or testators, shall 
and wiU, from time to time, ftnd at all times hore^ 
after, on the request of any person or persons, -enti- 
tled or to be entitled, to any estate or interest, under 
any of the liaiitations, uses, or trusts, hereinbefore con- 
tained, and at the costs and diarges of the person or 
persons respectively by whom such req'uest shall be 
made, make, do, acknowledge, lery, suff^, and exe- 
cute, or cause a«d procure to be made, done, acknow- 
ledged, levied, suffered and executed, all such further 
lawful and reasonable fu^s, deeds^ devices, eoavey- 
aaoes, surrenders, and assurances i« the law wbatfio- 
over, ftr further, better, more perfecdy and abso- 
lutely^or satisfactorily, granting, releasing, convoying, 
sorvBndering, confirming, or otherwise assuring, the 
saidilreehold and copyhold messuages, ftQ« and overy 
{lart and parcel of the same, with their and ^ery of their 
tjghts,. members, and appurtonanees, to the uses^ vipon 
the trusts and for the end^, intents and purposes, here- 
inbefore limited, expressed and declared of and con- 
cerning the same, according to the true intent and 
meaning of these presents, as by the person or persons 
^nespectivdy making such request, or his, their, or any 
of their counsel in the law, shall be reasonably de- 
vised, oradvised and reqnircKl. And this Indbntuhe 
ilflsignittQQt i^sf LY WITNESSETH, that in pursuauco at the a^id 
^ looq recited agveewent in this belialf^ and in consideration 
t^toat- often fibillings of lawful money, 'to the said J. F. paid 
tend, &c jiy i\^ gaid C. D. imn^diately before the execution of 
these presents, the receipt whereof is hereby acknow- 
ledged, the said J. F. at the request and by the direc- 
tion of the said R. J. the younger (testified by his ex- 
ecuting these presents) Hath bargained, sold, assigned, 
transferred and set over, and by these presents Doth 
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bargain, sell, assign, transfer and set over, unto ttie 
said C. p., his executors, adminiilrators and assigns. 
All such undivided and other parts and shares, of and 
in the said freehold messuages, &c. hereinbefore parti- 
cularly described, and hereby released, or otherwise 
assured, or intended A to be, with their appurtenaaces, 
as, in and by the said in part recited indenture of 
mortgage bearing date on or about the Slst day of 
March, 1804, were demised to the said J. F. for 
the said term of 1000 years as aforesaid ; And all 
the estate, right, title, interest, trust, term and terms 
for years, property, possession, benefit, claim and de- 
mand, whatsoever, at law and in equity, or otherwise 
howsoever, of him the said J. F. of, in, to, out of, or 
upon, the same parts, shares and hereditaments respect- 
ively, with their rights, members and appurtenances; 
TO HAYS AND TO HOLD the Said parts and shares, he- 
reditaments^ and all and singular other the premises 
hereby assigned, or otherwise assured, or intended »o 
to be, with their and every of their rights, members - 
and appurtenances, unto the said C. D. bis executors, 
administrators and assigns, henceforth, for and during 
all the residue, now to come and unexpired, of the 
said term of 1000 years, therein, nevertheless, in trust 
to permit the same to attend, wait upon and go along 
with the freehold, reversion and inheritance, of the 
said premises, so as to be subservient to the uses 
thereof hereinbefore limited and declared, and to^ pro- 
tect the same from all incumbrances (if any) iMsne 
and subsequent to the creation of the same term ; And Ooweoani 
tke said J. F. doth hereby for himself his heirs, execu- ^^fbfbath 
ton and administrators, covenant and declare, to and ^^f**"^' 
with the said C. D., his executors, administrators and 
assigns, that he the said J« F* bath not, &c. {dpne tmj/ 
act to incumber the share assigned.) ^ 
Iw Witness, &c. 
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P0WE;R io make Partition, ifd be inseried in u Sd^ 
tlementy Con mmriage) of an undivided Shan. 

(See Chap, 11. Seci. TK of the Text.) 

Power for Pao VIDEO. ALSO, and it IS I\ereby agreed and de- 
^ke pttrti- ^^^^^^ ^y *o^ between the parties to these presents, 
tioD. that it shall and may be lawful to and for the said 

itm$l€es) and the survivor of them, and the executors 
and administrators of such survivor, at any time or 
times hereafter, at the request, and by the direction, 
of the said A. B. and C. D. bis intended wife, during 
their joint lives ; , and after the decease of one of them, 
then at the request, and by the direction of the sur« 
vivor of them, during his or her. life; and after the 
decease of such survivor, then at the request, and by 
th? direction, of the person or persons, who ^ for the 
time being, shall, by virtue of any of the limitations 
hereinbefore, contained, be in the actual possession of, 
or entitled to the receipt of the rents and pro6ta of, 

the said undivided part or share and heredita^ 

ments, hereby released, or otherwise assured, or in« 
t^ded so to be, if such person or persons respectively, 
shall be of full age, but if such person or persons re« 
9pectively, shall be under age, then, during the mi- 
nority or respective minorities of any such person or 
persons respectively, at the request, and by the direc- 
tion of, his, her, or their, guardian or guardians; 
(such request .and direction to be testified by some 
writing or writings, under the respective hands and 
seals of the person or persons whos^ request and di- 
rection for the time being are hereby made necessary) 
to join and concur with the person or persons for the 
.time being seised of or entitled to the other part or 
parts of the said^ messuages, lands and hereditaments, 

of :wbich the said undivided part or share is 

hereby released, or otherwise assured, or intended so 
to be, in making a partition or partitions of the said' 
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messuages, lands and hereditaments, or any part or 
parts thereof, And that for the purpose of effectuating And for 
any such partition or di^isioo, as aferesaid, it shall {xlUtore- 
and may be lawful, to apd for the isaid {irusttes) and ^^^ ^"^ 
the sur?ivor of them, and the executors, administra- 
tors' and assigns, of suah survivor, at such request, and * 
by such direction, and so testified as aforesaid, by any 
deed or deeds, instrument or instruments, in writing, 
sealed and delivered by them or him, in the presence 
oi^ and attested by, two or more credible witnesses, 
absolutely to revoke, determine, and make void, all 
and every or any of the uses, trusts, ' powers, or pro« 
visoes, hereinbefore limited, expressed and declared, 

of or concerning the said undivided part or 

share, and hereditaments, hereby released, or other- 
wise assured, or intended so to be, and by the same or 
any other deed or deeds, instrument or instruments. Andap- 

•' , , , , point new 

in writing, to limit, declare, direct or appoint^ any ones. 
use or uses, estate or estates, trust or trusts, of the 
hereditaments, the uses of which shall be so revoked, 
which it shall be thought necessary or expedient to 
limit, declare, direct or appoint, in order to effectuate 
any such partition or division as aforesaid, ^ficT it is And to take 
hereby also agreed and declared, by and between the ^*l,",5ft/of 
parties to these presents, that upon such partition or ^^^''^|^"* 
division as aforesaid, it shall and may be lawflil, to receipts, 
and for the said (trustees) and the survivor of them, 
and the executors and administrators of such survivor, 
to receive and take any sura or sums of moneys by way 
of compensation for equality of partition, and to gf ve 
and sign receipts for the moniey to be paid by way of 
compensation as aforesaid; and that such receipt or 
receipts shall be a sufficient discharge, or sufficient 
discbarges, to the person or persons paying such sum 
or sums of money by way of compen»3ition for equality 
'Of partition as aforesaid, for the money for which 'su^h 
receipt or receipts shall be so given, or for so mnoh 
thereof as shall therein be^ acknowledged to be, ct to 
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have been, received ^ and tfaat the persoa or peraoB9| 
paying such sum or sums of monejr, find having •qgIi 
receipt or receipts for the same, as aforesaid, shall nal 
afterwards be answerable or aedotfnteble for the mis*- 
appHcatioa or i]onapplicatio% ^v be in any way bound 
or concerned to see to tbe application, o^ the money 
in such receipt or receipts acAsnovrledged te^ be^ ot to 
have been, received; And it is hereby also agreed and 
declared by and between the parties to these pfesents^ 
that the said (trustees) and the survivor of them, and 
the executors and administrators of such ^wnror^ 
shall lay out and invest the money to be received by 
way or compensation for equality of partition as here* 
inbefore i^ mentioned, in and towards the sattsfaetioti 
and disefaarge of any principal sum or sums of money 
which shall then be a charge upon or affect the said 
undivided part or share, and hereditaments hereby re* 
leased> &c. or any part thereof in respect of which 
such partition diall be made, and lay out and invecil 
the residue (if any) of the money so to be reoeived by 
way of compensation for equality of partilion^ or^ in 
ea^e there shall be no such incumbrances, then the 
whole thereof^ in the purchase of other bereditamentSi 
in fee ^mple, in possession, to be situate somewhere 
in that part of Great Britain called England, or. in 
the principality of Wales, of a clear and indefeazible 
estate of inheritance in fee simple, or of lands of a 
leasehold or copyhold tenure, convenient to be held 
with the hereditaments hereby settled, or to be put •> 
chased as aforesaid, yet so that during the joint lives 
of the said A» B. and C. D. his intended wife, such 
purchase or purchases respectively, shall be made with 
the consent of both of them, teetified by some writing 
or writings, to be sealed and delivered by them ; and 
so that, after the decease of one of them, such pur- 
chase or purchases shall be made with the consent of 
the survivor of them, io be testified by some writing 
to be sealed and delivered by him or her ; and so that. 
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after the decease of such soryivor, such purchase or 
ptttthwieg sHall Be rtiade with the consent ih vrriting 6f 
the person or persons, trtf6 for the time being shall, 
under and by virtue of the limitations hereinbefore 
contained, be in the actual possession of, or entitleci to 
the actual receipt of^ the rents, issues and profits of 
the hereditaments so to be purchased as aforesaid, in 
case the same were then actually purchased, pursuant 
tothepowersf hereinbefore cfontained, provided such 
person or persons shall be of full age ; but f f such per- 
son or persons respectively, shall be under age, or 
under any other disability, except coverture, then 
with the consent in writing of the said (trustees) or the 
survivor of them, his executors and administrators ; 
And it is hereby also agreed and declared, that the 
said (trustees) and the survivor of them, and the exe- The here- 
cutors and administrators of such survivor, do and tobeai- * 
shall settle cknd assure, or cause to be settled and as- pa^ion, 
sured, as well the hereditaments which shall be rie- Jhic^to^bc 
ceived in lieu of, or as a specific allotment in severalty purchased, 

for, the said undivided part or share and here- tied, to the 

ditaments, hereby released, &c. or any part thereof, I^i^nt! 
as the hereditaments to be purchased with the monies 
to be received by way of compensation for equality of 
partition as aforesaid, to such and the same uses, 
upon and for such ftnd the same trusts, ends, intents 
and purposes, and with, under, and subject to, such 
and the same powers, provisoes, conditions and agree- 
ments, as are, in and by these presents, limited, ex- 
pressed and declared, of and concerning the said un- 
divided — ^ — part or share arid hereditaments, 
hereby released, &c. or as near thereto as may be, 
and the deaths of parties, the change of interests, 
and other intervening circumstances will admit.* 

* It is to be observed, that in settlements of undivided sbdresy.jvhere 
the property Is not of great value, the power of partition may be ef- 
fectiiaUy conferred, hy the insei^ion of a few words to that effect, in the - 
usual power to sell and exchange^ most of the provisions in wbick^re very . 
similar to those in the power of partition. For instance^ the power may 
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TRUST far making Partition, if Trustees for Sale 

should think fit. 



Upon trust that they the said A. B. and C. D. or 
the survivor of them, or his heirs, do and shall, if he 
or they shall in his or their discretion think fit or ex- 
pedient, do all such lawful acts, and institute all such 
proceedings, as shall be necessary, for compelling^, en* 
forcing, or effecting, a partition, or division, with the 
said E. F. his heirs or assigns, or other the owner or 
owners, for the time being, of the said messuages, &c. 

of which ' — parts or shares are hereby released, 

or otherwise assured, or intended so to be ; And for 
the purpose of ascertaining the allotments to be given 
and taken, on such partition, do and shall consent to 
any mode of valuation, or reference to arbitration, in 
such manner, and on such terms, as they the said A. 
B. and C. D., or the survivor of them, or his heirs, 
shall thfnk fit or expedient ; And do and shall make 
and execute all such conveyances and assurances, as 
shall be requisite, or deemed expedient, for accom- 
plishing such partition, and making the same legally 
valid and effectual ; And it is hereby agreed and de- 
clared by and between the parties to these presents, 
that the allotment or allotments which shall be taken 
in severalty by the said A. B. and C. D., or the sur- 
vivor of them, his heirs or assigns, on such partition 
as aforesaid, shall be held by him and them, upon, 
under and subject to, the same or the like trusts, and 
for the same or the like ends, intents and purposes, as 
are hereinbefore expressed and declared, of and con- 
cerning the parts or shares and hereditaments, 

hereby released, &c. 

authorize the trustees to seH op dispose of or give in exchange, cr by- 
way of partition^ all or any part, &c. for such, price in moaey or such . 
equivalent " in lands, &c. or divided parts or tAnret m severalty, of the 
s^oremdd^ 8fc. And an addition to the same elfect should be made, where * 
necestary, to all the different clauses of the power. 
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CteRTiPicATE of ProceeJiingi to be returned hi/ Conk* 
^isionersj pursuant to a Decree in Equity^ j^t 

Partition. 

Bbtwben, &e» 
To the Higki Honourable the Lord High Chancellor 
of Great BriUAn. 

WE whose names ate hereunto subscribed, being 
die commissioners named in the commission beK^unto 
annexed, do hombly certify untp your lordship, that 
by virtue and in pursuance of the said commission, WO 
did on Thursday, the ' day of '" ^ " 1820, as- 

semble and meet together at the house of W« li., com* 
roonly called or known by the name of the W. inn, int 
the town of O. in the county of S., and from thence 
went to, entered into, and upon, yiewed, walked over, 
and surveyed, the estates and premises in question in 
this cause, by the aforesaid commission directed to be 
by us divided and aUotted; and we have been attended 
by the solicitor for the above named complainant, P* 
C, and also by the defendant, A. N. D., on behalf of 
himself, and of the defendant M. his wife, and have 
examined several papers and writings laid before us 
by the complainant's said solicitor, and by the said de- 
fendant A. N. D., and have inspected and examined 
certain plans and admeasurements laid before us by 
the said respective parties, and have duly considered 
the same, and estimated according to the best of our 
skill the several parts of the said estates and premises, 
and the timber standing and growing and being 
thereon ; and we find the said estates and premises to 
consist of the several pieces or parcels of land, mes^ 
auages or tenements and premises following, that is to 
Ba.y,.all that messuage, or dwelling-house, called P* H. 
with the outbuildings, garden and curtilages there- 
unto belonging, containing by admeasurement, 
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and also all ttose several pieces or parcelsof land^caUed, 
known^ or distinguished, by the several names^and con^ 
taining hy adm^^sur^ipent the several quaptities re^ 

spectively hereinafter naif^ed) that is to 8ay>&^ AH 
which said messuage or dwelling-housei outbaildipg8|i 
garden, curtilages, pieces or parofls of land| and prer 
mises arejsituate, lying and being,.in th^townahipof IX 
in the parish of W. in the county of S. and are now in 
the occupation of,^ &c. or bis undertenants. Of all which 
is^id pri^misea ^e haive caused an aocurate map or 
plai; to b^ made and delivered, and hav^e returned the 
same hereunto annexed; and we have according to 
the best of our skill aad judgment proceeded to se* 
parate, divide and allot, the said estates and premifies^ 
into two eqiffil ippieties or half parts, or as near 
thereto as may |)e, a3 by the said commission we are 
commanded, and we humbly certify to your lordship^ 
that we have accor4iQgly allotted, and we do hereby 
allot, unto the said complainant P. C, as and for his 
HJUBve of the si^jd estates and premises, the messuage 
lind several lands and premises following, that is to 
say, the said messuage or dwelling*house^ called P. H^ 
with the QUtbi|ildings thereto belonging, containing 
by admeasurement, &;c.; and also all those said save* 
ral pieces or parcel? of land thereunto belonging, or 
therewith now occupied, called, known, or distinguish*- 
ed, by the several names, and containing the several 
qMantities I|y adineasurement, hereinafter mentioned^ 
namely, ^c all which messuage or dwelling-housaii 
l^iiildjngs, land? and premises, so allotted to the said 
complainan^i ^re more particularly delineated in ikm 
aibresaid map or plan hereunto annexed, and are 
therein coloured green ; and we do hereby direct and 
declare, that the said part of the eastern side of B. 
ctontaining, 8pc. a? the same i^ now marked or staked 
out from the remainder thereof, shall be separated and 
divided therefrom, by a fence to be forthwith made at 
the eypence of the complainant P. C, and that the 
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said'fence, when completed^ shall henceforth for ever 
hereafter be deemed and considered as the proper 
fence of the slud P. C; and we have also allotted^ 
and do hereby allot, unto the said defendant M. D., 
ad and lor her moiety of the fiaid estates and premiss, 
one tncfssu^lge Or dwelling^-house, and several land! 
and pi^mises, fellowing, that is to say, all tfabse said 
several pieces or fiarcels of land now occupied with 
and forming part of P. fkritii called, known or dis* 
tiogvished, by the several names, and containing the 
ieveriil quantities by admeasurement, hereinafter men* 
tioned, namely, &c* all which last mentioned premises 
so allotted to the said defendant M . D., are in the 
aibresaid map i>r plan hereunto annexed, <^oloured 
pink or red ; tiie aforesaid allotments to be held t^ind 
enjoyed by the said respective parties in severalty ; 
and we further humbly certify unto your lok*dsh!p, that 
the aforesaid two several allotmients comprise tho 
wiiole of the estates and premises in questioi^ in this 
cause, by the said commission hereunto annexed dU 
irected to be by tis divided and allotted between the 
oOmphitmnt and the said defendant M. D^ and thit 
€mr aibresaid partition division and allotment thereof 
it idade in as due and equal proportion as possibly 
may be, and as the evidence laid before us, and our 
personal inspection and valuation of the said estates 
BAd premises have enabled us to do* In witness 
whereof we have hereunto set our hands and seals^ 
Hiis . day of——* in the first year of the reigtk 
of his majesty King George the Fourth, in the year 
bf our JLord 1820. 

A. B, 

C. D. 

E. F. 

6« H. 
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The Commission Annexed, 

r 

George the Fourth^ by the grace of God of the 
United Kingdom of Great Britain and Ireland, King^^ 
Defender of the Faith, To A. B., CD., E. F., and 
6. H., gentlemen, greeting; Whereas bj a decree 
pronounced in our High Court of Chancery, bearing 
date, &c. upon the hearing of a certain caude depend- 
ing in our said court, wherein P. C. ah infant, by his 
next friend, is complainant, and A. N. D. and M. hid 
wife, are defendants ; it was ordered and decreed, that 
a partition should be made of the estate in question ; 
and it was, amongst other things, ordered, that a com- 
mission should issue, directed to certain commissioners 
to be therein named, to divide the estates in question 
into two equal moieties, and that one of such moieties 
should be allotted as the share of the complainant, and 
the other of such moieties should be allotted as the 
share of the defendant M. D.; and it was ordered, 
that the complainant and the said defendant should 
hold and enjoy their respective moieties in severalty^ 
according to such allotments ; and it was ordered, that 
all deeds and writings relating to the said estate should 
be produced before the commissioners upon oath, as 
they should require, and the commissioners were to be 
at liberty to examine witnesses upon oath, and take 
their depositions in writing, and return the same, with 
the said commission ; now know ye, that we, in con- 
fidence of your prudence and fidelity, have appointed 
you, and do by these presents give full power and au- 
thority unto you, any three or two of you, and hereby 
command you, that you, any three or two of yoii, do 
assemble and meet together, at certain proper and 
convenient times and places, by you, any three or two 
of you, to be for that purpose appointed, and that 
you, any three or.two of you, do from thence go to^ 
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enter upon, walk over and survey, the estates and 
premises in question, in the said decree and pleadings 
of this cause mentioned, and according to the best of 
your skill, knowledge and judgment, make a fair par- 
ticular division and allotment thereof, and the same 
separate, set apart, and divide into moieties, and allot 
and appoint one moiety thereof, as and for the share of 
the complainant, and the other moiety thereof, as and 
for the share of the said defendant, M. D., to be held 
and enjoyed by the complainant, and by the said M. • 
D*, in severalty, according to the true intent and 
meaning of the said recited decree ; and the parts so 
divided to distinguish and separate, by certain metes 
and bounds, and for the better making such division, 
ive do hereby authorize and empower you, any three <^ 
or two of you, to cause all such witnesses as you shall 
see occasion, to come before jou, and then and there 
examine each and every of them apart upon their re- 
spective corporal oaths, upon the Holy Evangelists 
first taken before you, any three or two of you, upon 
such interrogatories in writing, as you shall see occa- 
sion, to discover and make out the truth of the pre- 
mises; and to take the depositions of such witnesses 
in writing, and cause the same to be plainly andlairly 
ingrossed or written on parchment; and when ye have 
done and performed those things, ye shall certify and 
return into our said Court of Chancery, without de- 
lay, wheresoever our said court shall then be, your 
facts and proceedings in the premises, by your certi- 
ficate fairly written on parchment, togeth'er with the 
said depositions and interrogatories if any as also this 
writ, closed up under the seal of you, any three or two 
of you. JViiness ourselves iat Westminster^ the, &c. in 
the first year of our reign. 
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Beoif Ai. of Camtmsribn amd the mbsequent Proceed* 
ingSy z»here Souses were the sulgeci of PartUioHf 
and teftomaHerotions were directed bjfthe Conmis* 
sionera to be made^ and Rents to be paidyfor eqmdis^ 
ing the Property. 

Anb WHEREAS) ID. pursuaDce of the said la$t men«» 
tioned order of the 1st day of December, 1778^ a^com^ 
mission of partition issued, directed to, &€•, whicb said 
commissioners, or the major part of them, by theiir 
certificate, which was absolutely confirmed by an ocdet 
of fte said court, dated, &c. certified to the said couct^ 
that they having entered upon,, viewed and surveyed^ 
the several messuages, tenements, heveditamenta and 
premises, mentioned in the said conupission^ and faav^ 
ing cronsidered the value of the same respectively, an4 
the value of the respective shares and interests of the 
several partiea therein respectively,, bad proceeded. to 
divide and allot the isaid messuages^ &c. and did ac^ 
eordingly allot and appoint the same to tibe.sevi^ai 
parties, in manner thereinafter mentioned^, and berer 
ioeller recited, (that is to say) in the first, place^ 
they had caused the two several messuages or teaer 
ments, situate in C the one of which said mesr 
suages Dr tenements was formerly in the oocopar 
tiim of, &c. and the other of them formerly in the 
oecupation ol^ &c. to be altered and divided, in the 
manner delineated and set forth in th? schedule or 
plan thereof annexed to their said certificate ; and did 
order and direct, that the costs and charges of suoh 
alteration and dUvision should be equally borne, and 
defirayed by the said, &c. and such alterations and 
division being made as aforesaid, they did allot the 
said first mentioned messuage or tenement, with the 
appurtenances, fiormeriy in the occupation of, &c« end 
then of, &c. to R. W., in full for his one undivided 
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third part in the said diree houses^ sttaate, Sec. subjedt 
as thereinafter mentioned ; aifd tbey did also allot th^ 
aaid, messutt^ or tetlenen^ with the appnrtemuiee^ 
^nerlj in the occupation of — ^ — ^-^--^^ to the said 
' ■ ' ■ y in fiill for oHe eqj^ nndiTided tUrdpart of 
the said houdes ; and for such^ and the tome estates 
and interests, as they then had respectividlj tterein*, 
subject as th^einafter mentioned; and they did alib 
allot the said messm^e or tenement, sitnate in, &c. to 
the said, &c. in foil for his . otie equal undivided 
moiety of one third part of the said three houses, sub* 
jeel as theveinafler mentioned ; aAd they did also allot 
the messoag^i&c. with the appurtenaittces, situate^ &c* 
m the possession o^i&;c. unto the said,&e» Whichi 
;with the addition of the several annual payments, di^ 
veeted to be made as thereinafter expressed, was to be 
in fuU for their equal undivided moiety of one third 
paiA of the said five houses ; and for such and th<e 
same estates and interests, as they had respectively 
iherein^ but subject nev^faelesls lis thereinafter men<* 
tioned; and foradmueh as the said meiisuage or tones 
ment, tbereinbefoire allotted to the said lUW., ex^ 
eeeded in value hie interest in the premises^ the]^ didup* 
point the said R. W. and his heirsj to pay unto tiie said^ 
jto. one perpetual annuity or dtor yeairly. rent chargei 
of, &c. to be issttinp^ and payable out of the said raefr* 
miage or tenement thei^inbefofe allotted tb the said 
R. W., unto the said, &c. in respebt also of their said 
one equal undivided mbiety of one thard part of thai 
said ive liMse% sfnd fofr the same estateftand interestg 
respeictively ; and, forAsmucli as the said liessuage oi^ 
tenement Aei^nbefore allotted to the said^.&c. sdsa 
exceeded in valM their interest- in the said premises^ 
tbey the said commissioners did therefore appoint the 
aa(id,&c« Uy pay untoth^ said^ &c« one perpetual an^ 
ftuity, or elear yearly rent charge, of, &cu to bd iaeftfiii^' 
and payable out of the said messuage or tcaoeapeiit 
thereinbefore allotted to them,&c« in respect also of 
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their said one equal and undivided n^oiety of one 
third part of the said five houses, and for the same 
estates and interests respectively; and the said com- 
missioners did further appoint one annual rent charge, 
or clear yearly sum of,&c. to be issuing and payable 
to the said, &c. for ever, out of the said messuage or 
tenement thereinbefore allotted to the said, &c.; and 
they did allot the same accordingly, to the said, &c. 
for ever, in fall for one third part of the said two 
houses, situate in, &c« 

And whereas, by a further decree, or decretal 
order, of the Master of the Rolls, dated, &c. upon 
the further hearing of the said cause, his Honour 
did (amongst other things) order that the said certi* 
ficate of the said commissioners hereinbefore recited, 
should be confirmed; and that the BeverHV parlies 
should hold and enjoy the several parts of the estat#^in 
question allotted to them in severalty, according to 
such allotment ; and that when the several parties en- 
titled under the said commission of partition should 
be capable of conveying their several shares, all parties 
should be at liberty to apply to the court to have 
such conveyances executed accordingly; and it was 
ftirther ordered, that the several annuities by the said 
eommissioners' certificate directed to be paid out of the 
several and rtspectii^ shares of the said estate, should^ 
be paid out of such parts of the said estate, as are 
liable thereto, by the parties direoted to pay the same 
to the persons who appear by the said certificate to, be 
tenants for life of the said several Annuities respectively, 
from the time of the allotment of the said estate taking 
place, and as and when the tenants for life of the said 

' amuiities^ or any of them, should die the person or 

persons next entitled to such annuities respectively 

i should be at libcyrty to apply to the court coneernhi^ 

. ^^saioe, 
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A. 

ABATEMENT of writ : • . .68 

ACCOUNT, when prayed for and decreed, ia equity, as well 

as a partition • ... • 101 

ADVOWSON, partition of, so as to confer the presentation by 

tnrns • • • 6, 145 

by the statute 7 Ann, c 18. sneh partition con- 
fers separate seisin in each, to present in turn 145 
where thus made by infants • • 28 

partition of, has been decreed in equity • 83 

appendant to a manor, where serered or not by 
partition . . • 141, 140 

AGREEMENTS,ybr porldAm • . .Id 

adriseable in case of joint-tenancy . ib* 

effect of, in equity . ... id. 

must be fair and reasonable • .17 

do not of themselves effect an actual partition 

at law • • • 16, 18 

AID, whether it lies in the writ of partition • 66 

AMENDMENT, of the proceedings In writ of partition 69, 71 

of the commissioners return of the proceed* 
ings on bill in equity ' . .110 

ANCIENT DEMESNE, tenant in, shall not hare the writ of 

partition • • .62 

plea of • ... 70 

. AFjPEARANCE, on default of proceedings on writ to go on, 

by statute 8 and 9 W. III. c* 31 66, 71, 73 

ARBITRATION, partition by . . .17 

See Award 
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ASSIGNMENT of leaseholds, on partition thereof . 139 

of outstanding terms, on partition • 134 

AWARD of arbitrator, for partition, does not of itself pass the 

land • • • • .17 

should direct couToyances to be made • • t&. 

B. 

BANKRUPT ; vhere- the undiTided share of a certificated 

banltrttpt'js wife was purchased ; on partition 
the purchaser's part was ordered to be a se- 
curity to the persons entitled to tiie other 
shares, against ciaiais of the creditors under 
the bankruptcy • • • 149 

BARON and FEME. See Husband and Wife. 
BATH, will be decreed to be ditided in equity . • 85 

BILL IN EQUITY, forpartUum. See Commisriony Decree^ 

Equdjjfy &c« 
origin of • • 77, 78 

superior adtantages of, over the proceed- 
ings at law • • • 'f7 
. , binds those in revertion or remainder • 78 

lies in respect of what j^operty 83, &(f. 

. , ' how the property must be divided 85^ &c 

partiliov dec/eed for, hM ag^nst what 

persons^ • • 91, &c« 103 

if reterflioiiert, &c« fiiade partfes, perma* 
sent partitiott may be had. But not 
otherwise * • 92 

is majtter of right, provided the title' is 

free from suspldoil • • 95 

h0W f4r plaiwiiff Is boutid to state his own 

or defeodtfat's title . • ib» 

sometimes^ an account is prayed for and 

, decreed • • • 101 

must not comprise parties who are only 

iDtr^Qfdtused for the purpose of bringing 

^ ^ forward matter distinct from the pttN 

titioQ *■ . . 102 

CASTLE of habitation, may be the subject of partitiett 3, 46 

^ but not a castle for the defence of the realm • ib, 

CATTLBlGATKf, will be decreed to be divided in ^ify, 

notwithstanding the inconvenience 88 
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ICttOICE of ahares • . • . 14 

COMMISSION. See Bitt in EquUy, Commissioners. 

sball not be granted, if defendant denies 

plaintiff's title • • • 100 

form of • • • • 108 

new . . • . 100 

COMMISSIONERS. See Commission. 

proceedings before, should be open . 109 
should not diride themselves on behalf 
of the different parties, being appoint- 
ed for the benefit of all • T 10, 1 1 3 
general duty of • • 113, &c« 
COMMON, tenant in. See Tenant th Common. 
COMMON f our nombre^ cannot be dlTided • • 8 

mode of effecting partition of • 9 

CONDITION, implied on every partition betwben parceners, 

that if either is OTicted, she may re-enter and 
aroid the p&rtilioif • • .150 

is entire, whether the whole estate in part of 
^ the allotment, or a partial estate In the 

whole or pait of the allottiient, is evicted 1 50 
difference in this respect between the condl* 

tion and the warranty • • 158 

this condition holds onljT while the privity 
of esttfte remaiii^r • • .159 

CONTINGENT advantage, may be accepted by either party, 
^ for owelty • • .13 

CONVEYANCES, necessary for perfecting partition by bill in 

equity • 91, 96, 107, 124 

when they are respited on account of in- 
fancy, the conveyance by the adult par- 
ties is respited also. See Infants • 104 
it is the nsnal course to leave it to the* 
master to order who shall be parties to 
the conveyance . • 107 
no conveyance necessary to perfect parti- 
tion by writ . . • 123 
conveyances necessary to perfect partition 

by consent • • . ib. 

not necessary on partition by coparce- 
ners • • • 124, 128 
but they might make valid partition by 

deed . «■ • . 126 

tenants in common might make partftfon by^ / ^. 

parol, executed by livery . . 1^7 

but joint tenants must have made it by dt^^ 

viz. by release . . 126, 128 
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CONVEYANCES continued. ; jk^ 

modern .'practice, with regard to the con- 

reyances on partition • • l^etseq^ 

as to assignments by co-tenants for years • 132 
where the partition is by tenants in tail, acts 

for barring the entail should be resorted to 134 
partition by copyholders shoiild be by sar- 

render • • • • 135 

should be directed to be made by award for 
partition • • .17 

COPARCENERS. See Pcrc^wer*. 

COPYHOLDS^ effect of infranchisement of, 26 note. Whether 

' partition can be made, without the lord's 

licence • . • ^^^, ^ 37 

writ of partition does not lie for • " • 6it 

nor bill in equity for partition • • ^4 

but the practice of the court seems otherwise t&. 

on partition of, by consent, surrender is the 

mode of assurance « • •135 

CORRODY certain, partition of . . .7 

. , . uncertain, cannot be diTided • 8 — 51 

mode of effecting partition of • d — 51 

COSTS, not recorei'able in writ of partition .. #75 

nor under the statutes giving the writ to particular' 

tenants • • • • f5. 

in partition by bill in equity, the rule seems to be, that 
no costs are given until the commission ; and that the 
costs of issuing, executing and confirming the com* 
mission are borne by the parties in proportion to 
their respective interests, and no costs allowed of 
the subsequent proceedings • • .116)199 

the progress of tbis^ doctrine stated • 117, &c* 

CURTBSY, tenant by writ lay against, but not for, at common 

law • • • • 5.3 

may have it under the statute of Hen. VIII • 50 

CUSTOM, allowing writ of partition . • » 55 

CUSTOMARY TENANTS, in north of England, shall not 

' have the writ • • 6% 
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DAMAGES, nofrecoverable in writ of partition • • '75 

BEAN AND CHAPTER shall not bring writ against the 
* bishop, under the statute of 

^ Hen. VIII. • . -63 

PECLAHATION, in writ of partition . • 66 
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DSCLARATIOI*^ continued. Page 

mast shew how th« others are parceners 6f 
joint-tenants, but. not so in the case of 
tenants in conmion - • « 68 

need not shew the commencement of an 

estate tail • • • i&* 

tf it states seisin in fee, and the verdict 

finds an estate tail, the writ abates • t*6. 
the court, however, now ];>ennits the pro- 
ceedings to be amended • « 69 
DECREE. See Biff mJ^i%, Itifttniy Conveyances. 

Form of » • • * 107 

usually reserves further directions • • 100 

)>EEDS AND WRITINGS, are directed by the decree for 

partition to be produced l)efore 
the commissioners • . • 107 

to whom delivered^ on partition 
by consent • • 13S 

DIGNITY, of an earldom, cannot be divided « #10 

DISTRINGAS . . • . .66 

DIVISION of property, on partition by consent . 3 et $eq. IS 

on partition by writ • 4 • 49, &c* 

on partition by bill • • • 54, Sec. 

DOWER, wives of joint-tenants not entitled to • .132 

otherwise of wives of tenants in common. On par- 
tition, the allotment may be limited to uses in bar 
of it • . • • • ib» 

E. 

EFFECT, &c. of partition . . . .137 

ELEGIT, tenant by, may have writ of partition, under the 

statute 32 Hen. VIII. . • .61 

ENFRANCHISEMENT of copyholds, 

whether it extinguishes the copy- 
hold tenure • « 26. noie 
ENITIA PARS, what • . . .14 

is a persona] privilege • • ib. 

EQUALITY OF PARTITION, in what way effected 9, 12, 13,89 

when necessary . .21 

See Contingent Adoantage^ Sum in Gross j Rent 
for Owelty of Partition^ Taxes. 
-EQUITY. See Bill in Equity. 

jurisdiction of, in partition » • • . .77 



not original 
but obtained on principle of conYenience 
origin of this jurisdiction, different opinions con 
cerning .' . . - "'- 



78 
ib. 
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ESCHEAT, laDd« which hvre come into lord's hands by, are not 

partible by writ • • .62 

ESSOIGN . . . . . 65 

ESTOPPEL. Where two daughters enter, the eldest alone 

being inheritable, and make partition, it shall 

be an estoppel • • • 147 

So in the case of bastard eigne and mvMer puisne ib» 

bttt not in the case of mere strangers • 148 

ESTOVERS appendant, cannot be divided . . 8 

mode of effecting partition of • • 9, 51 

EXCHANGE. See Pozxier of PartUion. 

Fy 

FEE, tenant in. See TaO. 

partition by, is good for ever, though unequal • 30 

FEOFFMENT, to gain a title by disseisin . • 19,133 

FINE, when necessary on partition • • .10, 133 

FRANKMARRIAGE . . • .31 

FRANKPLEDGE, yiew of, whether sererable . .51 

H. 

HOMAGE AND FEALTY, cannot be divided . : .8 

mode of effecting partition of • 9 

HOTCHPOT . . . . .31 

HOUSE, may be the subject of partition . • 3, IS, 48 

mansion, whether diyision of may be compelled • 49 

partition will be decreed of in equity, notwithstand- 

o y ing the inconvenience • • .88 

^L . it is fair that there should be a reference as to the 

valve, and to which party the option of buying or . . : i 
selling should be given • . . • ib* 

but if there are more houses than one, they need not 
all be divided . ... 89 

HUSBAIXD and wife, seised in right of the wife, as par- 

cener, are compellable at com- 
mon law to make partition *' U 
and may together make partition 

by consent • • ib. 

and grant a rent for owelty • ^2 

'. < but such partition is voidable, by 

wife, if unequal • . . t5. 

husbands alone cannot make|)ar- 
tition . .31, 24, &c. 
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HUSBAND AND WIFE, adflstble in all e^m 4e make wife 

jeiil in a fine • .27 

If husband of parcener purchased 
the part of another^ he and hU 
wife had a joint writ special, at 
common law • • 55 

writ of partition lies for and against 64 

I- 

IDIOT, cannot make pardtion, temble • . ; . W 

INCIDENTS to partition • . . .137 

INCIX)SUa£. See^ Power af Partiiion. 

covenant for, no objection to partition in equity 100 
INFANT, parcener, may make partition . • • $7 

but such partttiGn is voidable, if unequal . • 28 

and he has election to avoid or affirm it at full age . ^. 
what shall be an affirmance • • « idk 

is compellable at law to make partitioo / ti 

joint-tenants and tenants In common stand in the ^ * 
situation of other grantors • • 28 

writ of partition lies for and against • • 64, 80 

and he is not allowed his age • • id* 

if bill in equity for partition brought by or against, 
^ the partition is decreed, and the eonveyaoces re^ 

spited till he attains twenty-one • • 104 

mad unless he is plaintiff, he is allowed a day to 

shew cause to the contrary • . ., 4l; 

See CanDeyottee* 

if no cause then shewn, the decree may beeirteaded 
to compel mutual conveyances • • 106 

INROLMENT 4>f partition deeds • .< 1 33, 1 34 

IRELAND, property in, is net the sulject of a decree for par- 
tition here > • •• • .91 
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^INT-TENANJS, nature ef thuir estate . • 128 

proper mode of assurance between them 
is by reiease • • .129 

Ks on partition- between them by mutual re- 

lease, there must therefore be a deed 130 
modern praetiice on this subject • tft* 

pot allowed the writ of partition at com- 
mon law^ by which great incouTenience 
wasocca»oned « • • 55 
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Pagt 
JOINT-TENANTS^ of the fnlMrittnce, ftllowed tbs wrk by 

Stat. 31 H. YIIL c. 1. « .66 

for life or yeMTB^ allowed H hj 8tal« M H« 

VIILc. 32. . • . ib» 

and bjr the f omer act, joinf -tenants of the 
inberitanoe shall have aid of the others, 
to demign the warranty paramount, and 
to recofor for the rate, as Is used be- 
tween coparceners * .161 
JtnXrMBNTS, in writ of partition * « .70 

quodpariUieJiat • • . f^. 

quodpartUio tit HMUi • * .72, 74 

no writ of error lies before the latter • 72 

judgment final, given under the stat. 8 and 
9 W. III. c. 31* concludes ail persons, 
after notice . • .73 

differs according to circumstances • 75 

must be eonformable to the demand ' • t&« 

only affirms or ascertains the possession • 68, )23\ 
JURY, with sheriff, to make partition by virtue of the writ • 70 

LAND, nar be the siltject of par^ion * * 3, 48 

LEASK i^ Years. Termt. 

UBERTY of digging in waste, cannot be divided . 8 

appendant to a manor, how ^ected by partition • 141 

Lit^ tenftnts for, may make partition • - . .30 

but if they are jolttt<>tenants, and one dies, the partition 

'''' gives a little to the' reversioner to enter • 30,150 

therefore it Is more beneficial to lessor that partition 

should be made • • . • 150 

writ of- partition lies for and against, under the stat. - 

31 H. VIII. c. 31. . . • . .50 

bill in equity lies for and i^inst • . .92 

but such partitions are only commensurate with their 

estates • . • • .03,92 

tOTS, partition by • . ^ • 14 

LUNATK, cannot make partition, semHe . .29 

'' - M, '". / 

MAN(^ paHMsn'of, between €opareetter«,«im5fc, that eourts 

are incident to each purparty . • 5, 137 

«eeiit of johst^tBoantt and tenants in eomnon ib, 

^ whether the courts can be so divided • . 6, 139 
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MAIiOR^ (Continued.) For* 

fwp^iiiM ^ by aUfftfi^ iiltai dvmmm to 0W 

parcener aod the seiirices to the otlier 69 140 

bftt purtiiiop of tbe denemet anl j does not wver 
them from the mauor • • • 140 

■• ^iivmqn of by writ, wheie the demesnes and freeholds 

are ieterinixed with other lands . .50 

partition of, has been decre^ in equity • • 83 

effect of partition of, on adrowsons and privileges, 

appendant • • • .141 

mansion-house, whether diTlsion eS. miur be compelled 49 

MESSUAGE. ^ House. 

MILL, partition of • • • ; 9 

O. 

OFFICE. See Woodward. 

maj descend to cepuPcenerH &»d be esxecnted by 
depii^ty • . , ' . 11 

OWELTY. See E^alUi/y Rent. 

P. 

PARCENERS. (See the Tarious other tiUes.) 

under what circumstances the writ lay for and 

against at common law • • IrS . 

partition between, neither amounts to^ nor re* 

quires actual conveyance • • IjM 

are supposed to be all in possession ; therefore 

partition makes no degree « lt4, 198 

after, partition, continue in the same pritity as 
before, and are still in from the comoion an* 
cestor. Therefore they shall have aid and 
▼onch, &c. after partition • 143, 144 

and after partition, a warranty is annexed to 
each part, so that if either be empleaded, she 
may Touch her sister, and deraign the war* 
ranty paramount • • • iss 

and a condition, that if either is evicted^ she pay . 
enter and ayoid the partition • . id. 

PARK, partition of . . 9, 89 

PAROjL^ partition^ by coperceoers was fbnnerly valid : even of 

incorporeal hereditaments • • 1^5, 128 

bol BOW by tlie statnte of frandsi there aMHt be il 

wrUmf • • , • 130, 134 et, 

might be meiA by tenants in coibbob, if eieented 
^ «^ by liTery . ^ . « ^ 127 
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PAftOL continued. . ' ^ ' ' • iv^ 

'Partition by mlglit t>i tnade by joint-tenants and te- 
nants in common of a term of years •* • 127 
'equity some times decrees It to bind, on accoutit of 
. long possession, acquiescence, &c. • 19,23 
t^ARTIAL partition, with respect to persons • 15, 37, 61 
... ^ with respect to estate. (See Preface.) • K 

the former not allowed in compulsory par- 
- . titlons . . 15, 51, 64 

PARTIES to partition by consent . . . %l 

by writ . . ^ ' !i5ft 

by bill . ' • " • 'SI 

J^AETITION, what • . '. it 

formerly applied only to parceners - .; viA. 

is conventional or compulsory • •ft 

by consent of the parties • •3 

by writ de partUione fadendd. See WrU of 
Partition^ Sfc» 
' by bill in equity. See BUI in EqtAy^ ^c. ' ' ' '^ 

:^\ of adrowson, how avoided, where one of the 

parties was an infant • ' • • 28 

.: partial. See Partial Partition. ' ■ ■ ; ^1 

Dl9W, by writ, when awarded . '.' 'Jfe 

conveyances necessary for perfecting. SBt€on* 
• vpancfis^ ^Srp. . 

fS^ci of, as to the subject niftttet • • • 137 

as to the estate of the partieb or third 

persons • • • 143 

as to a rent granted for owelty • 153 
as to the implied warranty and eon* 
ditibn . . .155 

by decree, never aflfects the interests of ^rd 
,»v .parties . . • ' • 149 

(For more concerning Part'ftiop, see the different heads of this 

In4p^f) . 
PISCA^Phi jQDcertain, cannot be divided , • 8 

^ mode of efTecting partition of » ' 9,51 

^f |Li£A, in 'writ of partition • • '• . 69 

^ f r ' - general issue • . ' . . f^. 

{- pone In abatement received • •^ *, ^^* 

,^ no plea that defendant has brought a writ ef {MtrtitMn ^ -^ A* 

^,^^ ; non demisU cannot be pleaded • • #70 

ande.Qt deipespe a good plea • • • i&. 

POWJSRS. OF PARTITION, whether necessary in a setfle- 
^. , . ,,.j '• ment of an undivided share . 38 

^^^Yi'^ . Included in a power to sell or 

^-* exchange fbr'iht best 'price in 

ntonei/^oran^qufbaient%(^''^ ^-^ 
" est in hereditaments • 39 
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INPSX. SS7. 

J^WBRS OF PARTITION, cotUinwtJ. tm 

:.■■ ■ but not in a mere power to W/; 4t 

'■ ■ , nor e^en in a power to sell 

andenchange, unless ihe words 
*■ . ' " sudi other equivalent inter- 

■■ • est, Sic." are inserted . , .44 

'. -. I . indirect vaj o! making piirti' 

tioQ under power of sale , 40 
\■^ • - in incloiare act • . ib. 

i ihoold be exerdsed on putition 13^ 

PRIVILEGE. SceZi&eriy. 

PROCESS, on the writ of partition . . .05 

PROCHEIN AMI, maj maka partition . sg 

TROFITS, dhisloBof, when the thing not dttlslble . 4, fil 

'',„,, ft. 

HEFERGNCE to master, directed by a court of eqoitf , ia 

aKertain the person entitled • . 97 

and their respectiie proportions, if uncertain . SS 

RELEASE, partition by, between parceners, good . 135 

ftENT,/oroiM%o/parri(ion . . 12,89 

mi^ formerly be reserred by parceners^'witboat deed 12S 

may be distrained for, of common right ■ , \bi 

-*. . granted genejally, ahall be intend^ oht of grantor's 

parparty . . ' . , ib> 

■■: . granted without words of limitation, nercrthelesa de> 

: . ; sceaditoheir . . . ■ 154 

but aot if secured by bond . . , ib. 

grantees are coparceners thereof " . . ib. 

'. (ball follow the land, if entailed . . 15a 

' ~ ' reierTation of, amounts to a grant • • *&• 

cannot he reserved on partition by joint-tenants . jb, 

best mode of limiting, on partition by joint-tenants • ' lb. 
ifarent chargu is granted by one parcener ont of a 
specific partition of land, before partitionj 'frhfrfrii '' 
afterwards allotted to the other parcener, ftie land ^ 
shall be discharged . . " ' ' '^/'AMO 

RENT.CHARGE, partition of . . ^. 7, 143 

JlETUBN,of Bhetiff . . . ' 71 

may be amended > • . . ib. 

of commisaioners . • . ' > 108 

when the latter make different returns, a new ^ora- 
'. iniiiion will issue, and the returns will be' '■ 

. qnwhed . . . . UO.IIA 

may be atnended . . . 116,, 

REVERSION, partition of ... . . .7 

« a 
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SALE. See PoflDcr p/ PartUinn. 

SHERIFF^ with juTj, t^mi^a purtition by Tirtne of the writ 70 
, ^ .. need not ooir attend in person, bat in case of 
hindrance the ander^sheriff, in presence of two 
jostices, may attead • • \ '^^ 

the proceeding beferOt is quite open • • Ui* 109 

\ . lartitioii made by, tbomgh the writ not returned, 

good • • • . Tl 

STATUTES, of SI Hen. VIII. c. 1 • . v :(»J76 

32 H«o. VIII. c 31 » .. ^ Mt7Aim^^ 

a & i) Wm. III. c 31 66, 71^ 73, 76» 79^ 91^152 
Gloucester, 6 Edw. I • • .75 

Frauds and Perjuries, 29 Cha. II. c» 3 • 1^ 

Quia Eff^oresi 1 8 Edw. L West* III. : . 1 37 

7 Ann. c, 18. . . . t ; 146 

StJM^ iaffOff, paid for owelty, nature of « . . 12 
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TAIL, parceners in, may make partition, if equal • 31^ 134 

. ; . biit^ if onequal, voidable by the issue . • - '^31 

«,, where fee simple land is allotted to one parcener, and 

entailed land to the other, the partition is good « V^^ 32 
but it may become Toidafole by matter subsequent . ib» 
on writ, neither compellable to take all the entailed 

lands • • ' . • .52 

tenants in common and joiut-tenants must do some act 

to bar the intail . • . . .. • ^34 

mode in which such acts should be done • « ib* 134 

may hate the writ at common law, if parceners, and 
under the statutes, if joint-tenants, or tenants in 
common . . ' ... .57 

' TAXES, where one party was to pay none, by way of effecting 

an equality of partition, held good • • 13 

•^TENANTS IN COMMON, nature of their estate . 129 

^K, proper mode of assuraaoe be- 

tween them is by feofTment • ib, 
on partition between them, there 
must at least be a writing, exe- 
cuted by liTery . .130 
modern practice on this subject . i&. 
not allowed the writ at common 
law, by which great incon- 
* i •" . venience -was occasioued • 65 









TiWANTS IN COMMON, contmued. p^^ 

t>t tlvi inheritanct, ftUowid the 

wrHbjrsUt^lHe&^YIU.c. 1. ^6 
ftfrilfe or fears, allowed k b|^ • ' 

Btet. « Hen. VIIL c. 3tt. . ft, 
and by the former act, tenants in 
^ ' common of the inheritance 

' y shall have aid of the others, to 

^^^ ' dendgn the mktti^j para- 

^' ■ ' tnonnt, &c. as is nsed between 

^ .., , , , coparceners . .151 

^ l^flMS, onUlanding, sbomld be assigned, on partition • 134 

> VJTHES, partition of, has been decreed in eqni ty • . 84 

- TifLB^Iidw td b6 stated, iii bHls and writ for partition. See 
^:l BUlin EquU^^ Co^mi$s4onj WrU. 

"^ In soiie iotlaaees, coortsof equity hate giren plaintiff 

^^i time to make out his title . . ,101 

£ J^TURNS, partition cOnlBrring the eojvyhient by • . ^J^l 

^* between parceners^ gires each an estate of inherit- "^ 

ance, bnt only operated on the possession • 144 

u. 

p tUNCERTAlNTY of Interests, not a ground of refdsiftgpar. 

"■" titioh in equity , . , gg 

^ > USES, ci^Teyance to, if become the usual mode of effi^ing a 

partition . . , . . 131 






w. . ■ ■■ • 

^'^WARRJU^nr, elisting, eiect of paf ti^^^^ .143 

^ere is implied on erery partition. between co- 

parceners a warranty, so that if either be 

V empleaded,. she may Touch her sister, and 

thereby deraign the warranty paramount / ^ |S6 
difference between this warranty and the im- 

plied condition , ^ .^ ^ :tS8 

effect of alienation on the implied warranty , IS9 
by 31 Hen. VIII. c. 1. s. 3, joint-tenants or te- 
nants in common of an estate of inheritance 
and their heirs, shall have aid of the others, 
to deraign the warranty paramount, &c. as is 
/ »8ed between coparceners . .161 

the practical consequence of the doctrine is, 
that on contract for purchase of lands, which 
hare been the subji^ct of partition, the title 
*<> (dithe lands should be investigated . ib. 
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WASTE , ■ ■■■•'^ ■■* ■ . ■■-:' i^-'-^t 

wUI be decreed to be divided In equity, DottritliitkDd- 
( , iag any iDCODTenience . . .88 

WILLt tenant at, writ Ilea neither for nor agiinst . 61 

'.]^ITNESSES, commisBiaDers have liberty to eiamine, on 

oatli . . . .107 

WOODWABI^ office of, appendant to a manor, Iiow affected 

by partition . . . 141 

, WRIT OF PARTITION, a real action . 48 

of what property partition may be 
demanded, and bow to be divided ibt 
. lies for coparcener! by common law tfS 
words of . . . 0. 

lie! against the tenant of the free- 
hold . . .53 
allowed by common law to parce- 
ners only . . • *&. 
Jay againtt, bat not for, tenant by 
the cnrteiy . . &. 
f .. also Bgainit, bnt not for, an alienee ; 
unless one of the parceners wag 
'^ . the alienee . . M 

and if the hnsband of one was the 
, ". alienee, he and his wife ahonld 

have B special writ . S5 

.',__.._', ' bnt joint-tenants and tenants in 

. " ' ' " common could not compel parti- 

^ " tion by writ, by which great in- 

.^ convenience was occasioned . ift. 

' '■■ ' ■ tfeejtatute 31 Hen. VIII.c. l.gate 

the writ to joint-tenants and te- 
.]'■ '■' ' ,- , nants in common of the iaherlt- 

^ .. ance . . .SB 

" and afterward! the stat. 32 Hen. 
VIII. c. 32. gave it to joint-te- 
nants and tenants in common for 
life or years . . ib, 

form of writs on these several ita- 



law, if parceners, : 

Btatutea, if joint-tenants ■ 
nanU in common 

alienee of a parcener entitled to 
writ, under the staluie. But 
Bhall not jnin with parceners in it 

tenant by the cartesy may hsTC it 
ontler the statutes 
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. WRIT OF PARTITION continued. . i*««» 

not necessarily confined to raera ' 
v;. joint-tenants or tenants in com* 

;: mon . • ,, ? ^-^ 

,ii- , , ,. , wbero several writs Ought to be , 

^■, [ , ' bronght . . ' ' . 60 

lies for tenant by elegit ... ,01 
ii- 1 but neither for, nor against, tenant 

! ,■ at will . . 1 , j*' 

nor a copyholder • ' '• 62 

;. nor tenant in ancient demesne • ib- 
^'ti ' nor cnstomiry tenants in the north 

-"s , of England . , ib. 

nor for lands wbich bave come into 

:e_!. the lord's hands by escheat . tb. 

:■.... ^ lies for and against hasbands and 

.lii wiTes ,,. . .64 

and infants . . . ib. 

i,i sembU, may be brought by defend* 

ant in a former writ A- 

• , . process . • - 6* 

'f.i. declaration . . 66 

plea . . . «fl 
jadgmwts and intermediate pio- 
;-^ ceedings . . .70 
, . in this writ the land is not in do* 
, . nund, but only the possesion 

affirmed ■ . 6S, 133 

abatement of . • .68 

judicial, a^er jadgment juodportf- 

; ., tioj^ . • TO 

may be amended . • 71 

,. , new, whether it may be awarded 7S 

^ i . is become a rare proceeding . 74 



YEABSj tenaoU for, may make partition . . 36 

writ of partition lieit for and against them, nnder the 

■5 stalute 32 Hen. VIII. c. 32. . . 66 

bill in equity for partition, lies for and against them 93 

but such partitions are oniy commensurate with their 

^^ ,, ., estates , . . _ 63,95, M 

„ , , iunnot compel the owner of the inheritance to join in 
t - partitiopin equity • • .93 

assignments by tenants for, ou partition . • 132 
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YEARS eanimued. ragf 

if thtrtt he \m$B to two, viUi proyiso tbat if lessees 

die vitliiB tbe tern, it skall cease; and thej make 

partitioD) and one aliens, and dies, tlie lessor sliall 

not enter • • • • 151 

lease to two, on condition tbej do not alien, and they 

make partition, and one aliens ; all is forfeited • tbp 
lessee for, not liound bj partition between parceners, 

if unequal • • • . ib. 

Secusy if made bf writ • • • f&* 

wben partition diall wholl j av^id a lease • tb% 

by atatate 8 add 9 W. IIL e. 3K s. 4. the tenants of 

the undiyided parts shall become tenants of the 

parts set o«t to their landlordi • • ib» 
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